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Competitive  Bids  -  in  re  detaining  Architects 

without  Advertising  for  627 

Civil  Service  F^lmployee  •  Secretary  of  the 

Board  of  Education  as  a 638 

Com  ercial  District  -  Tiight  Automobile  Paint 

Shop  in • ,  638 

City  Owned  Property  -  zoning  Law  with  regard  to 6?4 
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Hatch  Hetchy  Aqueduct  Tunnels  In  re  Approval  of 

Payroll  of  Employees  on 543 


In  r«  •  V.Tt Qot   of  N'ew  chcrtar  upon 

Adult  Probation  ;;oard  and  its 

^Pl°y««« 606.« 

Xndig^its  •  SxponUture  of  '!uniolpel  ^"^inda 

For  Transportation  I^a:  nlshed  to 510 

In  r«  -  Amendment  of  Salary  Ordinance  to  Provide 
Compensation  for  Employees,   in  Accordance 
with  that  Received  on  January  1,   1931 526 

In  r«  -   .Right  of  3oord  of  Supervisors  to  sxigrest 
Sti^»t  Improvement  I'rofrrara  -  and  '  ould 
Such     ucrostlon  bo  a  ^''iolatlon  of  3eo.22 
of  the  Charter  ••••. ,  542 
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Board  of    i-duoetlon  .   ". 545 

m  ro  TJeflolts  In  "unlolpal  Funds  One  Yoar  beln(?  a 
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Subsequent  Year  ••••••    553 


In  re:  Approval  of  Calary  Demands  of  decretory  of 
Art  Commission  and   secretary  of  Board 
of  re  alt  Appeals 560 

^n  ret   Jurisdiction  of  ijoard  of    'uporvisors  over 

Expenditures  of  Park,   layground,  Library  and 

similar  repartraoita 561 

In  re:  Control  by  iioord  of  rupervisors  of    ;nployees  of 

Independent  Commissions   ...    . 562 

In  re:   Pnyaent  of  amounts  in  excess  of  Appropriatlono 
on  Certain  Contracts  botween  Doard  of     ublic 
Works  and   Barrett  &  Hllp  for  Construction  of 
Alameda  Creek  Pam,   and   with    .'o^onnld  &.  Kahn 
for   Construction  of   Crystal     prlngs  Aqueduot   ...   567 


In  re-Neoessity  for  Approval  by  thj  Art  Commission 

of  Erection  of  Colt  IMemorlal  on  Telegraph  Hill 577 

In  re -Fixing  of  Compensation  of  Per  Diem  Employees 

in  the  Annual  Salary  Ordinance 578 

In  re- Compensation  of  Persons  in  the  iiaploy  of  the  City 
under  Authorization  of  the  Civil  Service  Commission 
on  January  1,  1931,  and  in  whose  Emplojrment  there 
was  a  break  by  Reason  of  Non-adoption  of  Civil 
Service  Lists •  •  •  579 

In  re-Payment  of  Compensation  cf  Secretary  of  Public 

Utilities  Commission 580 

In  re-Salaries  of  City  Physicians  where  Provision  was 

not  Specifically  made  in  Budget  for  Payment  of  same  •  •  •  581 

In  re -the  Purchase  of  Commodities  in  Larger  Containers 
when  Specifications  called  for  the  Submission  of  Bids 
for  same  Commodity  in  Smaller  Containers  ••• 581 

In  re -Deposit  of  Checks  Received  with  Plds  for  the 

Furnishing  of  Supplies 583 

In  re  -  Right  of  the  Director  of  Property  over 

Property  under  Control  of  Board  of  Education  584 

In  re  ^   Allowance  of  Expenses  of  Officers  and  Employees 
of  the  City  and  County,  whilo  attending  Conventions 
or  Meetings  of  Fellow  Officers  585 


Xa  re  •  Lloenees  upon  rervloa  stations  and 

Gas  Pilling  stations  589 


In  ra-  Payment  for  Additional  '^ork  done  by 
A.G.  Paiaoh  under  H.H.W.S.Contraot  Ho« 
ie4  on  r/.eth©p  -  Hatch  Hetchy  '^oad  • 592 

In  ra*  Payment  Balacoa  due  T.E.  Connolly  for 

lork  done  under  Contract  for  Cone 'ruction  of 
Aqueduct  Timnela,  Hatch  Hatchy  Foothill 
Dlvlelon 598 


In  ra-  Additional  ComDenaatioii  to  School  Janitors 
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Jan.  13,  1932. 


s-UBJuCT:  Salary  of  Teacher  inay  be  Reduced 
because  of  Mistake  of  Facts. 


Dear  J Irs: 
follows: 


I  am  In  receipt  of  your  request  for  an  opinion  as 


"I  desire  to  be  advised  as  to  the  authority 
of  the  Hoard  of  Kduoation  to  iriake  a  change  in  the 
salary  of  a  teacher  in  the  event  an  error  was  iriade  in 
the  original  estimate  of  the  number  of  years'  teach  ing 
experience  with  which  the  teacher  should  be  credited 
at  the  tine  of  her  appointment  to  teach  in  the  Jan 
Francisco  public  schools. 

A  particular  case  coinine  under  the  above 
inquiry  is  that  of  a  i.lss  arsaret  Lejeur  who  was 
apt)ointed  teacher  in  the  oan  franc isco  schools  on  June 
17.  1927  and  on  August  17th  following  by  resolution  of 
the  Board  was  assigned  to  the  tenth  year  of  the  salary 
schedule.  The  resolution  which  was  approved  by  the 
Board  on  August  17th,  1927,  fixing  riss  Le  jeur»s 
salary  as  of  the  tenth  year  of  the  salary  schedule  was 
based  on  a  reconanendation  subnltted  to  the  Board  by  the 
ouperintendeut  of  schools,  which  recoraaendation  had  been 
made  by  the  Department  of  iersonnel. 

It  is  noT?  thousbt  as  stated  above  that  an  error 
was  mde  in  ostiroatine  the  value  in  years  of  «'«  r!h«''''* 
experience  of  i-  iss  Le  .ieur.  -ince  her  appointment  she 
has  been  a  regular  teacher  in  our  Junior  hifib  ^ojoo^f^ 
and  has  been  regularly  advanced  on  the  salary  schedule 
under  the  rules  of  the  loard  of  Mucatlon  Governinf  the 
pay  Of  teasers,  .he  is  now  being  paid  on  the  fourteenth 
year  of  the  junior  high  school  schedule  and  has  been  so 
paid  for  the  four  months  of  this  fiscal  year. 

QTliaoiU 
In  23  CAL.  JURIS.  124  we  find  the  following  language J 
"The  oneacement  of  a  teacher,  like  that  of 

any  other  employee,  implies  a  °°«f ^<»*  ^^Jj^^*  ^J-^b 
on  the  one  hand  and  an  agreement  to  perform  services 

on  the  other;  *  *  *  "• 
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alnoe  a  teacher  Is  employed  on  a  contractual 
basis,  the  usual  and  ordinary  rulea  of  contracts  apply  to  her. 

It  appears  to  be  the  law  that  noney  paid  under 
a  mistake  of  fact  may  be  recovered,  however  neeligont  the  party 
paying  nay  have  been  in  laalcing  the  mistake. 

20  CAL.  JtmiS.  972. 

In  21  GAL.  JURIS.  963,   it   is  said: 

"in  action  laay  be  roaintained  against  an  of- 
ficer to  recover  back  money  illegally  paid  to  him 
as  componsation*  ** 

See  COUriTY  op  PL/XKR  re*  JRKiSMAN, 

149  Gal.  738;     87  fac.   6S8, 

i'UTiiRBAUGII  vs.  ^iADHAil, 
162  Gal.  ^11* 

i'rom  the  foregoing  citations  of  authority  it 
appears  beyond  question  that  salary  paid  because  of  a  Mistake  of 
fact  can  be  recovered.   It  would  follow  from  this  that  if  the 
Board  of  education  erroneously  classified  a  teacher  upon  her 
entering  service  in  such  a  laanner  as  to  conflict  with  a  rule  of 
the  Board,  thereby  giving  her  a  larger  salary  thsn  ah©  was 
entitled  to,  the  salarj'  rate  may  be  reduced  to  the  correct  amount, 

It  is  therefore  my  opinion  that  the  salary  rate 
of  Uiss  f.'Argaret  Le^eur  way  be  reduced  to  conform  to  the  schedule 
applying  to  her  number  of  years  of  service. 


Respectfully, 

CITY  ATTORKET. 
To  superintendent  of  .ohools. 
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Jan^^ary  14,  1932. 


SUBJECT:  In  re  affect  of  New  charter  upon  Adult 
ITobation  Board  and  its  i^mployeas. 

Gentlemen: 

I  am  in  reoeipt  of  the  following  resolution  of  your  Board: 

"RS30LVED  that  Mrs.  ielma  Anspacher  and  Llr. 
Henry  J.  Ilepner  be  and  they  are  hereby  constituted  a 
oonmittee  of  two  members  of  the  .idult  iTobation  Board 
of  the  City  and  County  of  aan  Francisco,  State  of 
California,  to  confer  with  the  City  Attorney  and  to 
obtain  his  advice, 

(a)  AS  to  the  partial lars  and  the  extent 
wherein  the  status  and  legal  authority  of  the  Adult 
Probation  Board  is  affected  or  altereu  by  the  new 
Charter  of  the  city  and  County  of  San  Francisco; 

(b)  AS  to  the  power  and  procedure  for  dis- 
missal of  mombers  of  the  Adult  irobation  Department 
for  this  City  and  County; 

(c)  AS  to  whether  members  of  this  Depart- 
ment are  subject  to  the  regulations  of  Civil  service 
and,  if  so,  the  ^.rooedure  for  their  appointment; 

(d)  As  to  whether  the  members  of  this  De- 
partment are  subject  to  pension  regulations  affoot- 
ing  county,  city  and  county,  or  city  employees  of  the 
city  and  county  of  San  Francisco,  and,  if  so,  A7hether 
there  is  any  difference  or  distinction  in  the  appli- 
cation of  such  regulation  to  the  members  of  this  De- 
partment ; 

(e)  As  to  the  retirement  provisions  of  the 
pension  laws  affecting  public  employees,  vrtiether  they 
are  applicable  to  menbers  of  this  Department,^ and,  if 
so,  the  nature  and  effect  of  such  provisions. 

OPINION 

I  will  ende:  vor  to  answer  the  above  mentione  i  questions  in 
the  order  in  which  they  are  stated  in  your  resolution. 
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Ciuestion  a:  The  Adult  Irobation  Board  seems  to  be  unaffected 
by  the  1931  <^harter.  ;jectloii  68  thereof  provides  that  it  shall  continue 
to  e.eroise  the  )Owers  and  duties  provided  for  by  the  state  laws,  except 
as  the  same  are  modified  by  the  Charter.  The  Charter  contains  no  modi- 
fications except  such  general  yrovisions  as  laay  pertain  to  the  making  of 
payrolls  and  the  payment  of  claims  against  the  Board.  The  manner  pro- 
vided for  the  appointment  of  the  Board  is  the  same  as  that  provided  for 
under  the  state  law. 

Therefore,  I  can  advise  you  that  the  status  and  legal  authority 
of  your  Board  under  the  1931  Charter  is  the  same  as  it  was  prior  to  the 
date  when  that  instrument  became  effective. 

Questions  b  and  c:  The  Adult  Probation  Board  and  its  employees 
are  county  officers.   (See  Nicholl  v.  iCoster,  157  Cal.  416.)  3ein^ 
county  officers  a  charter  framed  under  the  provisions  of  section  8^-  of 
article  XI  of .  the  Constitution  "under  which  provisions  our  Charter  is 
Framed"  has  the  right  to  provide  for  the  manner  in  which  these  officers 
or  employees  shall  be  elected  or  appointed,  for  their  recall  and  remov- 
al, for  their  compensation  and  for  the  number  of  deputies  or  assistants 
that  each  shall  have^  and  for  the  qualifications  and  methofl  of  appointing 
said  assistants.  

Section  58  of  the  Charter  orovides  that  the  Civil  service  pro- 
visions of  said  Charter  shall  apply  to  and  govern  the  assistants,  depu- 
ties and  emoloyees  of  the  Adult  Probation  Officer.  The  same  section  _ 
orovides  that  any  person  who  lias  served  as  an  assistant,  deputy,  ,;ro« 
bation  officer  or  an  emrAoyee  of  the  i.dult  rxobetion  Officer  in  the 
probation  Department  of  the  City  and  County  of  San  Francisco  for  a 
continuous  period  of  one  year  immediately  prior  to  the  -barter  coing 
into  effect,  to-wit,  January  8,  1932,  shall  be  deemei  appointed  to  the 
oSSttontn  Which  hi  may  then  be  serving.  The  effect  of  this  provision 
is  to  place  all  emT;loyees  of  your  Department,  with  the  exception  or  the 
Adult  probation  Officer,  who  have  been  in  your  employ  for  one  J^ar  con- 
tinuously prior  to  January  8,  1932,  and  ''^o  were  so  employed  at  that 
date,  under  Civil  oervice  and  they  are  entitled  to  all  the  benefits 
of  the  Civil  service  ^:;rovisions  of  the  Charter  and  are  subject  to  the 
rules  of  the  Civil  Service  commission. 

The  Adult  i-robation  Officer  holds  his  office  at  the  pleasure 
of  the  appointing  .ower,  to-wit,  the  judces  of  the  -Superior  .ourt  pre- 
siding in  the  de^rtments  hearing  criminal  cases  or  .proceedings  and 
that  official  is  not  entitled  to  the  benefits  or  subject  to  the  .ivil 
JS?vicr'?ovisions  of  the  Charter.  He  is  civen  the  ri.ht  to  appoint 
such  assistants,  deputies  and  employees  as  are  allowed  by  t^e  .oard 
of  supervisors,  subject  to  oonf lunation  by  your  Board  and  in  accordance 
with  the  Civil  service  provisions  of  the  Charter. 

section  154  of  the  Charter  provides  tliat  no  :)erson  employed 
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as  the  appointing  power  in  your  Board.  The  ca  rson  charged  should  be 
notified  of  the  nature  of  the  oharges  and  the  time  and  plaoe  of  hear- 
ing and  the  appointing  officer  must  publicly  hear  and  determine  the 
oharges  and  he  may  exonerate,  suspend  or  dismiss  the  person  against 
whom  the  oharges  were  made.  It  then  becomes  the  duty  of  the  Adult 
Probation  Officer  to  notify  the  civil  service  Commission  of  the 
charges,  the  hearing  of  the  same  and  his  findings  thereon.  The  find- 
ing made  by  the  Probation  Officer  is  final,  unless  within  thirty  days 
the  employee  appeals  to  the  civil  service  Commission  from  his  ruling. 
The  Civil  service  Commission  has  the  right  to  review  the  evidence  which 
was  heard  or  any  new  evidence  and  may  reverse  or  alter  the  finding  of 
the  iTobatlon  Officer.  Pending  hearing  of  oharges  the  Probation 
Officer  may  suspend  the  accused  person  for  a  period  not  exceeding  thirty 
days. 

As  to  the  method  of  the  appointment  of  the  employees  of  your 
Department,  as  I  have  already  state > ,  the  Adult  Probation  Officer  is 
appointed  by  the  judges  of  the  Superior  Court  presiding  In  the  ctlmlnal 
departments  thereof  and  that  all  employees  who  have  served  continuously 
for  one  year  prior  to  January  8,  1932,  and  who  were  in  service  on  that 
date,  are  blanketed  In  as  the  employees  of  your  Department,  when  it 
comes  to  the  appointment  of  new  employees  it  will  be  the  iuty  of  the 
Adxat  irobatlon  Officer  to  raal^e  requisition  upon  the  Civil  service 
Gommloslon  for  ellgibles  to  fill  In  positions  which  are  vacated.  If 
the  Civil  ;:3ervlce  Commission  has  a  list  of  ellglbles,  that  commission 
will  certify  the  name  of  the  person  standing  highest  on  the  list  for 
appointment  to  the  position  upon  a  .robatlonary  period  of  six  months. 
At" any  time  within  the  six  months  your  commission  may  dismiss  the 
employee  and  it  will  then  be  Incumbent  upon  the  Civil  oervloe  jommlss- 
ion  to  certify  the  next  eligible  on  the  list  who  must  also  serve  a 
like  probationary  ,)eriod  and  be  subject  to  dismissal  during  such 
period.  If  the  Civil  service  commission  has  not  a  list  it  may  allow 
a  temporary  appointment  for  a  .eriod  not  exceeding  sixty  days.  I 
would  suggest  that  your  commission  request  the  Civil  service  commiss- 
ion to  hold  the  necessary  examination  for  lists  from  which  vacancies 
in  your  Department  may  be  filled. Under  the  present  Charter  no  person 
occupying  a  Civil  service  position  and  who  has  not  been  certified  by 
the  Civil  service  commission  can  receive  compensation  for  more  than 
ninety  days  during  any  year. 

I  believe  that  under  the  authority  of  the  case  of  Nlbholl  v. 
San  Francisco,  decided  June  30,  1927,  and  reiorted  in  201  Cal.  at  page 
470,  that  all  of  the  above  mentioned  regulations  are  within  the  power 
of  the  Charter  framers  and  must  govern  the  appointment  and  dismissal 
of  the  employees  of  yovir  Department. 
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Questions  d  and  e:  iaeotlon  158  of  the  Charter  brlnos  all 
the  employees  of  your  department  under  the  Hetirenent  :iystem.  There- 
fore, the  actuary  of  that  department  will  notify  your  Department  as 
to  the  amount  which  will  be  contribute .  from  the  bi-monthly  salaries 
of  your  officers  and  employees  to  that  system.  If  a  person  retires 
from  theaervioe  of  the  Oity  before  becominc  entitled  to  a  -ension, 
the  monthly  contributions,  together  with  earned  interest,  are  returned 
to  the  employee,  and  if  an  employee  should  die  while  in  the  service, 
not  only  are  the  contributions  with  interest  returned,  but  said  em- 
ployee is  entitled  to  receive  an  amount  equal  to  six  months ♦  salary. 
The  only  exception  is  that  any  of  your  officers  or  employees  who  had 
attained  the  age  of  seventy  years  prior  to  January  8,  1932,  are  not 
entitled  to  the  benefits  or  subject  to  the  provisions  of  the  Retire- 
ment System.  It  is  needless  for  me  to  add  that  the  members  of  the 
Adult  Probation  Board  do  not  become  members  of  the  Retirement  system, 
pensions  or  retirement  allowances  to  which  your  employees  will  be  en- 
titled are  the  same  as  those  of  other  city  employees,  with  the  ex- 
ception of  those  members  of  the  I'olioe  and  Fire  Departments  who  were 
in  service  :)rior  to  January  8,  1938. 

Trusting  that  the  above  answers  your  inquiries,  I  am 
Yours  sincerely, 


CITY  ATTORNEY 


Adult  Probation  Board. 
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January  15,  19S2, 


SUBJECT:  l^robetlonary  Teachers  muet  Jerv* 

Weoeeaary  Number  of  Days  per  Year. 

.ear  v^lr: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

♦»!  desire  an  opinion  as  to  tlie  raeanlns  and 
aDPlication  of  ^olxool  Jode  ..ectlon  5,503  as  i^^^^o^iJ.   „ 
SS  applied  to  evanins  school  teachers.     The   Jode  section 
Is  as  follows: 

♦A   .iiobutionary  employee  who  in  any  one  school 
year  has  served  for  at  least  seventy-fire   oer  cent  of 
the  nuSSer  of  days  the  .ohools  of  the  'district  In  ^hi^ 
such  emoloyee  Is  em  loyed  are  mintalned  shall  he  deea*d 
to  have  serve,  a  oomylete  school  year. 

Under  the  meaning  of   tlie  above    ;ode  lection 
is  It  possible  for  evening  school  teachers  who  teach 
iJss  thai  teventy.five  per  cent  of  J^^?,  ^'f  ^^  ?^c?  a?e 
evenings  during  which  the  schools  of  this  district  are 
maintained  to   secure  tenure? 

The  ^an  Francisco  j.ublic  cchools  are  maintained 
for  a  total  oJl^alSys,     This  includes  ^venin.  schools 
«iL        eventy-five   v-ex  cent  of  this  nuabei   is  148«.     :>oe8 
Sirihe  oSf  ?^>ii  that  any  o^^nin,  school   teacher  who 

?eaches  less  than  148::  «^^i^^-%^^Ji^q J^^J^ie?^^  S 
falls  to  meet  the  reouirement  of  the  .ode  in  sernng  a 

year  for  tenure  purposes?** 

An  exaiainntion  of     i-ctlof-b.505  of  the  -o^^^jl/^^J^^^JJ- 

er  teaches,    at  least,   ^^"^^^^f^^^^^^f^l^^^l^^^r.     qi^j  cannot  obtain 
IS.??%oT^riLSo^?§°S".T-°^-  «-":S^  ?ruc.t  1..S  tuan  X.i. 
poroentage. 

Yours  very  truly, 


ou  erintdftde  -t,    ioard  of   :ducQtion. 
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January  15,   1932, 

jSUBJECT:     Ten  Years  of  .iarrloe  Naoeaiary  for  aetir«-  .-0  r,-,  3134 

sent  of  Teacher.  ^.i\ 

GentleBoen: 

This  office  is  in  receipt  of  your  request  for  an  opinion,   as 
follows: 

"Mildred  A.  Xiionms,   aocording  to  o?ir  Infornation, 
beesioe  a  teacher  in  tiie  ^en  Francisco  ..chool  'jopnrtnent  in 
July,    1903,   and  taught  through  June,   1912,    the  total   teach- 
ing serrioe  being  approximately  nine  years. 

After  being  on  loare  for  libout  four  yesrs   (   on 
account  of  illness  she  claims},   Lrs.  Thomas  retired  under 
the  otate  Teachers'    aetireisient    .alary  Fund. 


I 


follows: 


In  novorabor,  1926,  .>oction  9,  Article  XVII  of 
the  Jharter  was  adopted  by  the  voters,  and  retired  teachers 
coming  under  its  rorisions  bej^eji  to  draw  rotireiaent  allow- 
ances under  the  ^Jstiroment  system,  on  iay  1,  1927.  At  that 
ti'xae  I'rs.  Thoiaas  filed  a  clein  for  a  retiretaent  allowance 
under  the  -revisions  of  jeotion  9.  ner  claim  was  denied 
by  the  Board  of  .administration,  and  she  now  has  renewed  it, 
her  renewed  raquoot  bolnc  considers  .  at  tVie  laeetinc  of  the 
?;oard  hald  Jeoenber  22,  1931.  The  Board  dirocte  me  to  re- 
cite the  facts  in  tho  c&se  to  you  and  ask  your  opinion 
whether  It'rs.  Thomas  is  sntitled  to  a  rstirement  allowance 
under  the  revisions  of  Section  9,  article  X7II  of  the 
Charter." 

section  9,  Article  XVII  of  the  charter  of  1900  provides  as 


"All  teachers  who  were  retired  from  service  in 
the  public  schools  of  ^e.n  T^t-.ncisco,  xinder  the  rovisions 
of  the  law  of  1913,  esteblishins  the  Jalifomia  .ublic 
u.chool  Teachers*  Hotirement  .^.alary  Fund,  and  who  are  not 
now  drawing  a  isnsion  under  the  rovisions  of  ..rticle 
X7I1,  section  8,  of  this  Charter,  £^hall  be  ontitlod  to 
and  shall  i-ecoive  a  rctireaent  allowance,  to  be  calculated 
on  tho  sbric  baais  as  thet  established  in  said  r.oction  for 
deterrdninc  the  retirexaent  allowances  provide  for  in 
said  section." 

Section  155  of  the  Charter  of  1931  contains  siailar  language. 
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Both  Crdlnanoft  Ho*  5561   (Hev  merles}  exid  Ordinance  IIo*   9134 
(New  merles)   provide  that  no  one  shall  retire  without,    at     least,    ten 
years  of  serrloe. 

It  appears  tliat  Mrs.  Thamas  had  only  nine  years  of  service. 
The   oeriod  of  tliie  while  absent  on  leave  cannot  be  construed  as  a 
part  of  her  service. 

service  is  defined  In  the  aforesaid  ordinances  and  prevents 
any  service  from  being  calculated  unless  the  employee  is  receiving 
compensation  from  the  Jity  for  such  service.     :;hile  bn  leave  she 
received  no  ooEi^)en.sation. 

Under  the  oiroumatances,    it  is  ny  opinion  tiiat  !  rs.  Thcaaaa 
is  not  entitled  to  a  retirement  allowance  from  the  alty  and  County 
of  San  Francisco. 

Yours  very  truly, 


Board  of  Administration, 

3an  jTunoisco   Jity   Employees* 

Retirement  .iystem, 
Room  215,    .;ity  Hall. 


#3 


Miff 


♦  «OlT 


&,  '   &X    99tr%9ii 


,vXv': 


*6€'C 


,rr'r'l#'»iJj* 


^  07 


January  IB,    1932 
JUBJlOTt  Completion  of  Coaet  Range  Tunnel*. 

G«Btl 


The  ^ty  !•   angeg«^  at  preee&t  in  construoting 
tunnels  as  a  part  of   the  Hatch  Hetehy  project   through  the 
Coaat  Hange  Monntalna  In  Alaneda  and  3an  Joaquin  Counties. 
A  ssBiber  of  shafts  hare  been  sunk  and  work  has  been  in  progress 
frssi  east  to  west  and  froa  vest  to  east  froa  the  openings 
of  the  various  tunnels.     Of  the  28.5  miles  of   total  length 
of   tunnsls  there  remains  bstwesn  the  Tsrioua  shafts  approzi- 
mately  ft  miles  of  tunnel  to  oomplf^te  this  project*     In  0021- 
pletion  of  the  project,   not  only  tunneling  of  6  mllea  must 
be  done,  but  a  major  portion  of  the  concreting  of  the  turinels 
rcmsins  to  be  finished.     The  work  thus  far  has  bees  conducted 
under  the  authority  of  the  supsrseding  Charter  end  ordiaancea 
passed  by  the  Board  of  ^uperTisors.     The  query  submit tsd  by 
your  Ooonisslon  is  vhethor  the  work  may  continue  under  the 
Charter  and  ordinances  in  effect  to  January  7,    19;52,   or  lauet 
it  be  carried  to  completion  under  the  existing  Charter  which 
took  effect  Jsxuary  6,   1932Y 

The  second   sentence  of  ;*eetion  2  of   the  lfi5£  Chexter 
proTides  aa  follows: 

"All  public   i»proTeaents  or  other  proceedings 
legally  authorized  under  the   charter  superseded  by 
this   chartsr  shall  be   oarried  to  completion  under 
preTiously  existing  laws  or  under  this  chartsr." 

;)ectioa  95  eonteins  ths  f  ollcfving  proTislon: 

''The  eonstruetiont    reconstruction  or  repair  of 
public  buildings,    streets*   utilities  or  other  public 
works  or  i.  prorements,   and   the  purchoaing  of  supplies, 
materials   and   equlpissiit,   when  the  expenditure  involved 
in  each   case  shall  exceed  the  sum  of  one   thousund 
dollars  (;f;l,COO.OO),    shall  be  done  by  oontrtjot,    except 
as  otherwise  provided  by  -Uiis  charter.     It  shall 
constitute  oifiolal  misconduct  to  split  or  divids  amy 
public  work  or   i;ip  ovsment   or  purchase   into  two  or 
more  units  for  the  purpose  of  evading  the  contract 
provisions  of  this   section*      In  an  ener^ency,   provided 
an  actual  «aergenoy  be  declared  by  the  bobrd  of  super- 
visors to  exist,   and  when  authorized  by  reeolution  of 
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•eld  board,   any  public  work  or  In  roTMMAt  may  bo  exeoutod 
In  tho     most  ezpodltiouo  tBannor.** 

Tho  iMiguago  quotod  from  aeetlon  E  la  general,   wMlo 
that  quoted  from  deotlon  96  le  apeolfle  and  relotea  to  work 
to  be  dona  that  exoeada  the  sum  of  vl, 000.00 

The  ooat  of   eompletlng  the  6  allea  of  tunneling  and 
lining  of  the  aaaa  vlll  ooet  In  the  mllllona. 

In  an  endaeror  to  glre  ooglnzanea  to  all  proTl alone 
of  the  Charter,    In  reaching  the  conclusion  of  this  Opinion  I  aa 
eulded  by  tha  rulea  of  oonstrulng  atatutea,   one  of  which  Is 
that  ah  are  a  gaaaral  proTielon  proTalls  and  a  specific  pro- 
Tislon  on  a  gim  aubjaat  la  also   sat  forth,   the  latter  auper- 
•adea  tha  former* 

It  Is  to  be  noted  that  the  lansuaga  employed  In 
section  t  protrldea  that  work  say  be  carried  to  completion 
under  "azlatlac  laws  or  under  this  charter.*     The  language 
In  the  ji^aneral  provlalon  la  In  tha  eltern  tlva  and  the  lang^aaga 
uaed  In  section  95  Is  definite  and  miat   therefore  be  adopted 
In  preference  to  the  e.e"?^®!  lesnguagt. 

In  the  Instant  case  it  le  to  Xm  noted  that  a 
suspension  of  work  on  these  tunnels  would  entail,    according  to 
the  City  Engine  or*  a  eatl^satea,   a  lost  of  approximately  #5,000.00 
a  day  to  the  City  In  maintaining  the  tunnels.     It  li:^   a  further 
rule  of  construction  that  no  Court  would  read  Into  con> 
flic  ting  atatutea  an  abaurd  or  unreasonable  conatruotlon,   which 
would  be  the  result  If  the  Charter  were  construed  that  wor>c  on 
the  projeot  should  be  suspended  until  bids  for  the  contract 
could  be  obtained. 

It  Is  therefore  my  opinion  that  the  proper  procedure 
to  be  adopted  by  this  Oonoals^lon  would  be  the  pas  age  of  a 
reaolutloB  request injr  the  Board  of  Supervisors  to  deolare  that 
an  ernvgeacy  exists  for  a  period  of  90  days,   within  which  time 
you  will  prepare  plans  and  specif loat Ions  for  public  bids  and 
estlm:ites  of  costs  by  the   city  for  the  completion  of  the  work. 
Tne  authority  for  passing  such  a     resolution  uiay  be  found  In 
■ectlona  13  and  16  of  the  Charter. 

Tours  truly, 
JOHN  J.  0»TC',Li;,   city   /.ttorney 


By. 
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Jan.   19,   1932. 


3UBJ1SCT:     Expenditure  of  !'\inioipal  Tunds  for 

Transportation  Furnished  to  Indigents, 


Dear  air: 

I  am  in  reoeipt  of  your  letter  reading  as  follows: 

"iSnclosed  please  find  a  copy  of  a  letter 
received  from  C.  II.  Vfollenberg,  in  charge  of  ' 

unemployment  relief* 

In  this  letter  ¥>t,   Wollenberg  has  cap- 
tioned the  several  activities  over  which  there 
is  definite  control  through  inoneys  provided 
either  by  the  City  and  County  of  ,ian  X'ranoisoo, 
or  its  officials  and  employees.  On  the  last 
page,  we  find,  in  quotes,  a  resolution  referred 
to,  to  v/hich  the  I^ayor  and  LIT.  Vollenberg:  have 
subscribed.  Under  the  agreeraent  in  this  resolu- 
tion :  r.  '.'ollenberg  has  paid  transportation  for         »ad 
hundreds  of  men  to  various  camps  in  central  and 
northern  California,  and  has  submitted  to  i^  a 
bill  in  the  sum  of  ^646.60,  being  a  relmbui-sement 
as  at  January  11  for  tickets  furnished  during 
December. 

I  will  be  pleased  to  know  if,  under  the 
General  provisions  for  unemployment  relief,  this 
may  be  considered  a  proDer  charge  against  the  funds 
allocated  in  the  budget  for  1931-32.  An  early 
response  will  be  appreciated  so  that  I  may  under- 
stand future  committments  in  similar  manner." 

OPINION. 

I  will  direct  mj-  attention  to  the  question  as  to  whether 
or  not  the  sum  of  ;646.60  expended  for  tickets  furnished  to  indigents 
during  December  is  a  proper  cirnrge  a|.:ainst  the  moneys  raised  by  taxa- 
tion for  the  relief  of  indigents  in  the  1931-52  tax  rqte. 

In  determining  this  Eiatter  I  take  it  that  the  persons 
mentioned  are  entitled  to  receive  relief  under  the  ,.ot  of  the  Legis- 
lature of  Ilarch  23,  1921,  and  the  acts  amendatory  thereto.   This 
Act  casts  upon  every  county,  and  GtXj   and  county,  the  duty  of 
relieving  and  svipporting  indigent  persons  who  have  the  requisite 
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residential  qualification.  The  exact  manner  in  which  this  duty- 
shall  be  performed  is  not  set  forth  in  the  Act,  and  is  in  a  large 
measure  left  to  the  sound  discretion  of  those  charged  with  the  duty 
of  oaring  for  these  persons  who  may  receive  the  benefits  provided 
for  under  the  Aot» 

It  appears  to  me  that  if  the  support  of  a  person  under 
the  provisions  of  the  Act  is  a  burden  upon  the  county  which  would 
have  to  be  met  if  that  person  remains  within  the  county,  that  the 
county  or  city  is  justified  in  defraying  the  expense  of  sending  that 
person  to  such  a  place  where  he  can  obtain  employment  or  be  otherwise 
oared  for,  and  thereby  relieve  the  covin ty  from  the  burden  of  supporting 
him,  which  would  continue  if  he  remained  within  the  city  or  within  the 
county.   In  fact,  I  believe  that  such  a  course  is  contemplated  by 
Section  5  of  the  Act  for  the  relief  of  indigents-  This  section 
places  upon  the  Board  of  Supervisors  the  duty,  either  directly  or  by 
committee  or  other  delegated  authority,  to  investigate  all  applica- 
tions for  relief  tand  to  devise  ways  and  laeans  for  bringing  persons 
unable  to  inaintain  themselves  to  aelf-support.  I  think  thle  provision 
is  broad  enough  to  enable  the  county  to  expend  funds  for  the  trans- 
portation of  Indigent  persons  to  such  place  or  places  where  they  may 
be  self  supporting. 

Furthermore,  the  city  and  county  has  a  right  to  expend 
money  for  transportation  of  non-residents  of  California  to  points 
outside  the  3tate  of  California,  as  this  authority'  is  found  in  jeo- 
tion  2  of  the  Indigent  Act  in  the  following  words: 

"V/here  a  pauper,  or  poor,  or  indigent,  or 
Incapacitated,  or  Incompetent  person  is  not  a  law- 
ful resident  of  the  Jtate  of  California,  all 
expenses  incurred  in  temporarily  supporting  and 
in  transporting  such  person  to  another  state,  may 
be  paid  by  the  county  v/hero  such  person  applies 
for  aid,  unless  it  appears  that  other  funds  are 
available." 

You  are  therefore  advised  that  in  my  opinion  the  dis- 
bursements made  by  !v!r.  Wollenberg  for  the  transportation  of  Indigents 
from  the  City  and  County  of  San  Francisco  to  points  outside  the  state, 
or  to  other  places  whore  they  can  c?,re  for  theinselves,  is  a  proper 
charge  acalnst  the  municipal  funds  allotted  for  the  relief  of 
Indigents- 

Sincerely, 

To  the  Controller. 

Copy  to  C.  Tf.  Wollenberg,  CITT  ATTOHKEY. 

Supt-  of  Laguna  Honda  Home. 
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January  22,   1932. 


SUBJiXOTt     supervisors  Biay  iasa  /.onln^  Grdlnanoe  After 

expiration  of  Yecr  from  oeto  of  jonsldaration 
by    .Ity  planning  Joznnlsslon* 

GantlGiaani 

RE QUEST 

cn  AUf!:u8t  22,    1929,   applications  for  resonlnG  i^ortiona  of  lUock 
866  wore  file     i»lth  the  uity  vlannlnc  :;t«i!nls8lon.     This  block  Is  bounded 
by  Broadway,  Vallejo,   Buchanan  and  LeGuna,     notice  of  hearing  bofor©  the 
City  ilannlng  aossxalsslon  waa  publlrhed  on  <.ufrast  29$h  ftnd  30th.     Tho 
applloatlona  «!;ere  heard  by  the  Olty  ..lanning  Jormi&slon  on  October  8,   1929. 

on  Janxuiry  30,  1930,   there  waa  filed  with  the  ;lty  X'lannlns 
ooEOiiseion  the  following: 

a*     Appllofttlons  In  ©Ic^ht  counterparts  coToring  Blooka  565  and 
56C  and   the  southerly  half  of  Bloeka  5SS,   556  and  557. 

b«     Application  to  resone  Block  5&4« 

i^lor  to  February  27,   1930,    the   Jity  .  lannlng  Cowmlcaion  entered 
its  order  declinin<i  to  hear  the  apollctitlona  on  tiio  ground  tiiat  the 
COEcniseion  had  within  one  year  considered  an  a:^  llofttlon  coverlne  part  of 
the   territory,    that  la,    Block  566  and  that  under  the  charter  the  ap:;jlica- 
tiona  could  not  be  ooneidered  until  after  October  8,   1930. 

on  February  27,   1930,   the  '  etltloners  interested  in  the  appllca- 
tlona  filed  in  oi^ht  oount«ri)erta,and  dorering  Blocks  565  and  566  and  the 
aoutherly  half  of  Blooka  556,    566  and  557,   a  :e  tit  ion  for  v^rit  of  njandate 
EfTPinst  the    jity  .  laiinln^!  JoramlBslon  directing  the  OoEnalfision  to  hear  the 
llcotion.     The  alternetlre  writ  was   issued  on  the  dcte  of  filing, 
ruary  27,    1930;   anawera  were  filed  on  I-.nrch  7,   1930;  and  Judge  Johnson 
filed  a  raemorandura  of  hia  decision  denying  the  writ  on  I  arch  IS,   1930, 
some  further     roceedinsa  were  had  in  thia  :.mtter,   but  Judge  Johnson  did 
not  change  hla  opinion* 

on  je:>teraber  2,  1930,  an  Ordinance  now  :  ending  before  the  Board 
of  ,u  ^erTlaora'waa  introduced  and  waa  referred  to  ths  Jlty  *laimlne  ocaa- 
xcisaion* 

on  October  3,   1930,   the  (Jlty  .  lannlne   JoaialBalon  i-ubllahed  notice 
that  on  October  ^8,    1930,    at  Uoom  236,    Olty  Kail,    at  3  i  .  :...  it  would 
hear  the  followinf^  appllcationa  for  *ian^?loa  in  the  ionlng  Ordinance* 
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**iToposal  to  ohange  the  blocks  bounded  by  Broadvay 
Tallejo  street,    ?lllmox«  .treat  end  lAgUBA  iitre«t  and  also 
th«  northerly  aide  of  Vallejo  utreot,    betireea  iflUnorQ  otreet 
and  L^p;una    street  frosi  the  First  Fiosldentlal  Dlstriet  to  the 
.^eooiid  uasidentlal    vlfitrlct*" 

**:ioqud8t  to  ehan^  those  pcroels  of  land  located 
In  the  bloeks  bounded  by  nroadiiay,   Vallejo  street,    Fillmore 
Jtreot  and  Le^^ma  street  and  al&o  on  the  northerly  sido  of 
Vbllejo   -»troot,   between  Filli^-^ore   ..troot  and  Lu  -una    -troot 
as  petitioned  for  on  the  application  now  on  file  in  the 
office  of  the  vity    lanning  j<»ia&l8sion»   from  the  Firut  Res- 
idential nistriet  to  the  aeoond  .issidential  uistriet*** 

The  para,?:raph  of  the  notice  oosaEjcnoin^;  with  the  word  "iropoa- 
al"   refers  to  the  Crdlnenoe,   and  the   itara^-^aph  ooniBenoing  with  the 
word  " bequest'*  refers  to  the  apilioations  w)iioh  were  file«:  before  the 
;ity  >l«iiniii«  OoHBiasion  on  January  30,  1930* 


Pursuant  to  the  notice  published,   the  City  .laniklng  comiss- 
ion  on  October  28,    1930,   took  up  and  considered,    (a)   rhe  applioatioBa 
filed  on  January  30,   1930;  end  (b)  The  ordinance  referred  to  it  by 
the  -.u^rrlaore. 

The  city  Fl&imlng  Joosi&slon,   after  tlie  hearing,   entered 
its     order  denyln«'^  the  api)lleations  filed  January  30,  1930,   and  also 
entered  its  order  ree<»nBeBding  a^iust  the  passa^  of  the  crdinanoe 
referred   to  it  and  advised  the   j^oard  of    .urenriaors  of  Its  action 
on  the  ordinance* 

'?h©  Grdinaaoe  was  then  referred  by  the  Board  of  ou/errlsors 
to  the  Industrial  i^eTSlopment  and  v;ity     laxming  JoioBiittee;  the  imtter 
was  extensively  heard  by  the  Industrial     CToloxaaeat  inA  Ulty     lanning 
Somittee  and  it  was  re uorte     back  to  the  ^]o&rd  of  .supervisors  with 
a  reoonmencation  that  the  Ordlmvnoo  do  j.itta3.     .-.ction  on  the  Crdlnanee 
by  the  noard  awaits  your  opinion  as  to  whotlior,   under  the  oireum- 
stanees,    the  Board  has  jurisdiotion* 

froR  the  request  for  an  o-  Inion,    it  aij;  oars  that  tive  first 
applioations  for  resoning  were  filed  on  ^u^^ict  £3,   1929.      rhese  appli- 
cations for  reaoning  were  heard  and  denied  on  October  b,  1929. 

iubseqtiently,   and  on  J"anuary  30,   1930,   a;>.liOi".tions  were  filed 
to  rezone  several  blocks.    Including  the    property  Mentioned  in  the 
aiplioetions  of  AURuat  28,   1929. 
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,:M&.,^^  •^i. 


'W  jrof 


•*''-■ 


no  I. 


Prior  to  February  S7,   1930,    the  latter  ajjplioationo  wore 
denied  by  the  Qlty  planning  OoBimiaslon  beoeuBe  they  inoludod    'fc-^^^fyy 
S,on  which  the   Jlty  .lannlxig  flomlaeion  r.ad  heerd    '^Ji<^«»  *;^i'J;i*»'^li^^« 
within  the    erlod  of  one  year.     This  rulln.i  of  the    :ity  -  IfiJ^inf  "^'^.^^ 
ttlsaiontme  later  auataiaed  by  Ju<l«e  -alter  .erry  Johneon  in  the   .uj^erlor 

Court. 

o»    jeptejiber  2,  IWO,   the  ordinance  now  reading  was  referred 
to  the   Jlty  ?laaaing  CkaasalBalon  by  the   .ioard  of    mr^rvlaors. 

on  October  a,  1930,   the  secretary  of  the  Jlty     i*^^J2|_^*5;. 
Biaalon  caused  a  notice  to  be  i.ublla:ied  that  oa  October  30,    1930,   the 
?l?y  Jaan^nR    Joismiaalon  would  hear  the  appUoations  for  reaoning  which 
were  filed  pr«Tiou»ly,   aa  well  ae  teie  aforesaid  ordinance, 

on  Cclober  20,   1830,    the   Jity     lanning  oomiasion,   after  a 
hearlne,   denied  the  applications  filed  *^anuary  30,   l^ao.   and  alao  i»de 
an  order  recor-aawnding  against  the   pasaa^  of  the  ordinance. 

section  4  of  ArticXe  XTIII  of  the  charter  of  1399  ,^roTida» 
in  part,   aa  followst 

"In  otise  of  aporoTBl  or  disepproTal  by  the  iJom- 
mleaioa.   or  by  the  juperrleore  on  appeal  aa  ijoreln  ?«>▼»*- 
ed.  of  i     lopoaed  chang*  in  cleaelflcatloa.    euch  propoeed 
change  may  not  be  resubmitted   to  nor  reoonaidered  by  the 
JOBBAlsaion  for  et  least  one  year." 

.section  117  of  the  cbarUr  of  1931  provides  in  part,  as  follows: 

"tliat  in  case  of  disapproval  by  the  conaisalon 
or  by  the   suj.erviaors  on  appeal  of  e     ro  osed  c^^*^^::;*   ^;j«*^ 
proposed  change  my  not  be  reaubmitted  to  or  reconsidered  __ 

by  the  efliBBlssion  for  at  least  one  yowf*  ""P^^ 

rrcn  an  exaalnatlon  of  the  laneuage  of  both  J^'J®' ^;:f°^^J^^" 
It  n  enra  that  they  are  substantially  identical,      otti  of  t)vcse     ro- 

rji  !f  "o?Suunao.rs:?o«  rio*:ja«i~!  nor  cu.  it  ^.'sr^sit 

«.  oon»ld«pubXy  man  then  one  i'ear  after  ootober  S,  X9..3,   which  me  w» 
wJclSSx  daw  of  the  h«i>rlnB  of  the  ap:ato..tlone  to  resone. 

The  .p>Xlo«tlons  flUa  on  Janmry  ?0..  "52j,r?"*7**WM'"^y  be 

=:iJ**:  rxxrt?:nrrh.-^A3  §^^^^^^-  -'-^ 

right  to  consider  these  epplicetlons  at  that  tiiae. 

..;       inaction  U6  of  ttie  1931  charter  provides  in     art.    as  follows: 
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tmoUot  ft«  ,nft,,  ai  ••iilvo:t'^  xei^ 


I  fliU  lev  r : '  '  <•  1.+  --. .V 


"Tlie  oofDOBlssion  shall  euooee     in  office  the  city 
^J[tH^■^^^  #aBnisslon  now  oxiotlnr,,   and  shall  hare  all  ttie 
vomTm  and  duties  tlieiroof,   exoapt  fts  in  this  charter  other- 
Jlso    -rovldod,    and  all  rmtters    ending  before  the  oxlatlne 
oonslsslon  ahall  have  the  saae  status  Ijofore  the  eoiamlaa- 
lon  hareltt  continued,     iill  zoning  olaaalf  ications  and  build- 
ing setback  lines  in  effect  at  the   tliae   this  charter  becoraes 
effective  shall  reaaln  in  fxupoe  and  effect  uniesa  and  until 
oliang»4  as  .  rovlded  in  section  ll?," 

It  has  toeen  suggested, In  view  of  the  foreeoing  quotation, 
that  it  is  necessary  for  the    ::ity  ,  lanuing   ;omisslon  to  oonaider  the 
entii«  aonlne  olasaif ioation  under  a  now  olty  ilannins  aoBHaiaslon 
ordinance  to  be  enac ted » before  the  su  ervl  lora  may  conaider  and  rass 
the  aforesaid     enuinr:  ordinanee.     ilowever,    in  view  of  tho  i-rovlelons 
of     action  117,    tiiis  would  not  a  pear  to  be  the  case  for  the  reason 
that  .>9otion  117,    in  the  last  parae^rapii  tliereof ,   provides  that  en 
ordinance  for  rezonin^  »ay  b«  eonsideroa  by  the  sup«vloors  and  odopt- 
ed  by  ft  two- thirds  vote  of  the  entire  neraberahip.     The  ordinance 
mentioned  In  the  Inat   :>«.ra,:raph  of  .eotlon  117  is  an  entirely  ^i{f®r- 
ent  ordinance   from  the  ordinance  i«ntioned  in  tho  first  part  of  this 
uection. 

This  theory  is  further  fortified  by  one  of  the  }.rovlBiona 
of  ..ectlon  a  which  roads  in  parXt  as  follow*} 

"All  public  ijnjirowSKients  or  other  ;  roceedin^ 
leoaUy  authorized  imdar  the  eliartar  supereaded  by  ttiia 
ohartar  ahall  l>o  carried  to  con,.letion  under   iroviously 
exlstine  lawa  or  under  this  charter." 

In  view  of  the  foregoing,   it  ie  ny  oi>lnlon  that  ^«  ^o«^^^£^ 
Runervl  flora  laav  at  this  tiiae  consider  the  ordinance  now     ending  before 
?t'a!^  r?^i^th?rd6  ^  tL   total  ..eiuberahip  of  the  :Soard  should  declda 
in  favor  of  tha  ordinanoe  It  my  be  considered  aa  legally  adopted. 

Uespa otfully  subKlttod, 


-jffrimmscr 


Board  of    i^upervl  sors, 
Oity  liall* 
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January  £3,   1S5S« 


^ttlJoSMf  t  R*tlrer40Qt  ooii  urlbutioTis  by  To&ohdra 
under    'tate  law* 


Cr«iitXe^uien! 

This  oTfioe  is  in  roc«ipt  of  your  request  for  nn 
opinion,   as  follows: 

**Th6  Bureau  of  Oo-verniaental  aesaarob  has  been  invltad 
to  i^i&ke  oertnln  sut'^iestlona  and  ehan^^aa  rolatlve  to  tha  duties 
of  rarioue  esaplo/oes  of  the  Board  of  r:duoatlon»       Followini? 
a  eooferonce  held  ^..onday  erening  Janimry  I6th  the  v;eoretary 
of  tlie  Board  vaa  r«<|^ut»atec^   to  deterjiaine  tiie  legality  of  the 
proposal  iJBmediately  following: 

As  you  Know,   the  proeodure  of  tha  Board  of  r:duoatioB 
is  to  pay  the   teaohers  in  full  their  uonthly  salary,   less  the 
City  retirement  deduotions.       Tvlce  a  year  tha  olerk   in  the 
ieraonnel  .Vepartaent  reoeiTes  ooiitributions  from   the   individuel 
teaohers  to  apply  to  the  State  aetireinent  ^>ysteia»       This  action 
has  been  voluntary  on  the  part  of  the  teaohers •       There  have 
been  a  few  oases  whero   teachers  liave  refused  to  Tuaka  thla  eon- 
tributlon  of  .-ix  ::Jollar8   (.;6.C'G)    aexai -annually.        In  such  oases 
the   teaeher  has  forfeited  her  last  luouth's  pay, 

-peolflcally,   is  it  legal  to  transfer  thi£  %ork  to 
our   Aocounting  department,   and  to  hava   the   doduotioiis  xaade  by 
the  Accounting   :>epartmenl   automatically  as   is   the  oaae  in  the 
osn  ).<'rar;cisoo   aetirement  ^ysiem  thereby  eliminating   the 
neoeasity  of  the  raaintenaiioe  of  one  clerk   in  the    .)ei;ortifient  of 
i>ducation     ffiees  for  this  ^  articular  type  of  work. 

tous  opinion  on  ti^e  above  subject  at  your  earliest 
conTenienco  will  be  most  agppreoiated*   ** 

0   \-    I   K^   I   0  II 


sections  5,1040  to  5,1063,    inolusire,    of   tho    .chool 
Code  describe  a  oo:..plete  plan  for  the  collection  of  r.ioney  fron 
the   teachers  of  the  public  schools  to  bo  ptld  into  the  retire- 
ment  salary  ftuid  of  the  wtato  of  California.        I'hese  seotiorxS 
also  include  provisions  for  the  disposition  of  this  siioney. 
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»«to»iiavaf  ®s 
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In  Ylaii  of  thestt  ssctlOTiB  of  t:.e     chool  Code  it   Is 
jay  opinion  that   ths  -up«rinteudent  of  .chools  auot  onnUinuo 
to  collect  the  coutrlbutiojis  of  the  taechers  in  the  manuar 
set  out   In  the    .obool  Code.       however,   I   ee«  ao  objection 
to  the   transfer  of  the   work  of  collect intj  to  your  /.ccounting 
DepartKcnt  «o  long  as  the    vccountlns  Oepartwent,   with  respoct 
to  this  irork,   le  under  the  siiporTlsion  of  the  f.uperi .  tenflent 
of  30'iO0ls.     Of  course,    if  the  teachers  v/ould  stipulate   in 
Y/riting  to  the  effect  that  monthly  deluctions  micht  be  made 
from   their  salaries,    a  system  might  be   installed  similar  to 
that  resulting  in  payments  to   the   oan  Francisco   Retirement 
Sys  tern  • 


««ite» 


aespeetfully  submitted, 
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Boijrd  of  i»du««tl9B, 

City  HaU. 
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February  8,   1932  ^^  ^^ 

SUBJiiCT:     Elciht  Hours  '^orlc  To  a«  Compl«t«d 
wtthla  P«n  Con»«outl"r«  Hours. 

f    (p|lMlt«1lt. 

G«ntl«aen< 

The  Maa*«*r  of  tut  Mmnlelpal  Kailf«y  hat  re^iutatod 

tnat  you  fo'^lattT.lan  for  «P«^*Jt?-  -{.^Jf.l^'^^.ir Ji^St 
that  the  Blatform  men  would  toe  penal  Wed  to  work  ^J^  Ji^ni 
SS^awItSln  at   least  eloTen  hour-.     The  Manager  of   the 
S?mty  referred  to  haa  quoted  the  Chief  Engineer  of   the 
'lliioL  cS^I-.lon  Of  California   in  which  the  latter  calls 
attention  to  the  faet.  which  la  auhatantlated  by  data  glT** 
bv  the  Sana«er.   to  the  effect  that  to  auooeaafully  run  a 
itriet  rinw  ayatsm,   alght  houra  a  day  within  ten  con- 
ll^JwrhoI^J  'ould   «tall  a   6Ubatantlal  lo«a.   end  haa 
St^riy  ill^«*ra?eJ  that  throughout  the  United  •;^»t«»  ^f  1* 
Sircoip'nle.  are  operated  to  the  extjnt  of  ^^^^f/^fJJ,^ 
hours  of  platform  labor  p^rforaed  within  as  hlgli  «•  rxx^een 

hours. 

The  queetlon  before  your  Conalaslon  Is:     May  the 
MsMSsr  of  the  l^unlolpul  Railway  coapsl  Pi**^2'!,?!;^.*2_,l* 
e^lete  eight  houra  work  be  they  performed  <>»  •JJ^'J  "J^i* 
^Ipjer  ^..  within  re.peetlTely  sl.Ten  and  thirteen 

hours? 

Your  attention  Is  respectfully  directed  to  ^•o^lon 
126  of  the  Charter  of  the  City  and  County  of  :.an  Francisco, 
which  reads  as  follows: 

-The  basic  houra  of  Ubor  ahall  >>a  eight 
houra,  to  be  completed  within  ten  con- 
secutlTS  hours;  there  shall  be  one  day  of 
rest  m  each  week  of  seven  days;  all  labor 
performed  in  excese  of  eight  hours  in  any 
one  day,  or  six  days  In  any  one  week,  shall 
b«  paid  for  at  the  rate  of  time  and  one-half .- 

Despite  the  laudable  economical  purpose  that  the 
lianaeer  of  the  Municipal  Hallway  haa  in  "In*  yhj^  ^«  »ff^?»^» 
tS  yfu  that  thla  olaa«  of  work  ahould  be  eight  houra  wljhln, 
respeetlTely.  elewen  and  thirteen  hours,  the  same  cannot  be 
tolerated,  li  visw  of  the  proTlalon  of  the  charter  abOTS 
quoted. 


8S9I    ,f3  T"i  rt««trtio  ^ 
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to  fOiuiBo  Mi«a  »tii   ,»i*K>n  n^y^'iia?  aob  Atvaio   ,^i«Ti*wc«a'x 
•rotfa  ^t«»ifo  aift  1#  oelaivo^q  adt  lo  »alv  al   ,Aa#»i»io# 

•ftalaap 


Tttbraiurs' 


It  la  ther«for«  ny  opinion,   if  you  deslr*  to  giv* 
•ff«ot  to  the  ohartar,    tr^at  dtapltft  the  fMOt  that  It  will 
•ntftll  a  Tery  substantial  loss  to  th«  City  and  County  of 
San  Firsnoisse,   you  must  girs  oognlzanos  to  the  provision 
quotsd  that  the  psopis  hare  adopted*  and  direct  that  the 
Managwr  of   the  t^iunielpal  Railway  may  enploy  bmi  for  plat- 
oMtlIc     font  work  on  the  basis  of  eight  hoxirs  within  ten  oonseoutiri 
hours • 

Yours  truly, 

J.  0*T00L£,  Oity  Attoraegr 
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February  C,   X932. 


SUBJECT  J    Jrlx»8  Involving  Loral  Turpltudo  - 
Dismissal  of  i  olios  uffloar. 


Gentlemtni 

"Uadsr  date  of  February  End,   1932,   you  wrote  lae  asking  my 
opinion  on  the  following: 

"On  ;renu&ry  36th,   1932,    iolioe  Officer  Jfiaeee  H, 
Kelly  of  this  department  wae  found  erullty  of  a  felony, 
to«iiit;  :4anBlnughter,    in  tha  .  uporior   jouvX  of  the  .Jtets 
of  vfilifomia  in  and  for  the  Joimty  of  .^ilameca* 

'^v^e  ffould  like  to  be  advised  ae  to  whetlxer  or 
not  the  offloe  held  by  the  said  James  .i,  Kelly,    to-uit: 
i'olice  cffioer  of  the    ;lty  and  Jounty  of  ,^.n  Franoisco, 
beooMos  vacant  upon  his  conviction  under  the  provisions 
of  section  6  of  the  Jhsrter*'' 

OJINIOK 

.section  6  of  our  ahartor  reada  as  follows: 

"No  officer  of  the  ci^  end  county,   except  aen- 
bers  of  the  police  de:.iartEient  r.otine  under  orders  of  the 
chief  ther(»of,    oJaall  al»sent  hinii:elf  from  the  atate,   except 
by  :;)exsii29ion  cjf  the  iiayor  end  the  boerd  of  supervisors. 
Violation  of  this  section  shall  be  sufficient  cause  for  re-  ~ 

moval  of  any  officer  violating  the  ssas« 

"..n  office  beocaries  vacant  \vlien  the   iBoumbont 
thereof  dies,    resigns,    is  iud judged  ins&nc,    convicted  of  a 
crime   Involving;  moral  turpitude,    or  of  an  offense   Involving 
s  violation  of  his  official  ^Juties,    or  is  renoired  from 
cfiioe,   or  seai'ss  to  be  a  resident  of  the  city  and  oounty,      iss% 
or  neglects  to     uallfy  within  the  tiaie     raccribed  by  law, 
or  within   t^fenty  days  after  his  election  or  appointment,    or 
shall  hvve  been  absent  frcn  the  stats  without  leave  for  nore 
than  sixty  consecutive  days." 

in  the  foregoing  ;.rovision8,    ^«e  believe  it  was  the  intention 
of  the  fraxuors  of  our  c:;urter   to   Include     -ollce  officers  as  being  sub- 
ject to  dlisaiissal  for  a  criioe  "involving  i.oral  turpitude". 
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/».  oriiB*  "InvolTin:^  laoral  turpitude**  is: 

'•Anytixin<;  done  contrary  to  Justioe,   honesty,   prla- 
oiple  or  good  morels:  an  aot  of  ba;ieness,   vlleness  or  de» 
prerity  in  the   .  riraio  und  eocial  duties  which  a  nxan  owes 
to  his  fallow  man,    or  sooiety  in  general,    contrary  to  aoeept- 
•d  or  cuatomary  rules  of  ri-iit  and  duty  between  isan  and  man," 

lOOHJi  T.  jiTaTS,    Ula.)   67  -o,   789 > 

IN  Hi   ^XLLlAiiii,    167     tio.   114Q; 
rli.  IK  ▼•   ^TaTS,    73  o0»   340. 

The  word*  ''involving  isoral  turpi tude'%   ae  uaed  in  the  law, 
with  referenee  to  ox-ioas,   referto  oonduet  %hich  is  inh«rently  base, 
vile  or  depraved,   oontrary  to  aooepted  rules  of  laurality,   whether 
it  is,   or  is  not,    :unidh&ble  as  a  ariiae;   they  do  not  refer  to  conduot 
which,   before  it  was  r^do  punishable  ins  a  orlr^e,   was  not  (^nerally 
rot^arde'i  as  wrong  or  corrupt. 

OOYKiHDALL  V.   i};mu^TTA,    22  ?eu,    (2nd)   120, 

Therefors,    it  is  evidei:t     that  "sioral   turpitude**  aay  be  in* 
voled  in  action  contrary  to  the   .  rivate  and  social  duties  of  man  to 
Etan,   even  though  such  aetion  iaigiit  not  be  jii>ooiricelly  nasted  in  our 
iPenal   .ode  as  a  criiao* 

sctoB  Bpoolf  io  acts  which  have  iMea  hold  to  be  erlnes  Involv- 
ing sioral  turpitude"  are: 

Untrue  assault,  by  publication,   by  an  attorney  nixm  a  judge* 

IN  as  (OLlEBf   64  Oal.  App.  176; 
IK  X8  H0MHOIS7,    174  Oal.  290. 

Carnal  knowled^  hf  alien  of  child  under  fifteen  years  of  ago 
Involved  "aoral  turpitude",    subjecting  alien  to  deportation  under 
Isanl {prat Ion  Act,   1917  • 

mmSJU  ▼•  VAfSJt   (O,   O.  a.,    aal.}.   17  ?eci.   (2nd) 
719,    720. 

Violation  of     splona^X*  -''•ot  by  attorney  Justified  dlabemont 
for  oriiae  involving  "moral  turpitude". 

I»  m  C*aOKKXLL,    184   Jal.   504. 

aeoovering  stolen   Troperty  Justified  dlsbenaont  of  attorney 
for  oriiae  "  Involving  moral  turpitude"  • 

IN  Ri  Ti:o}a'ijON,    37    ::al.  a  pp.   344. 
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£.xtortlozi  also  sufflolttnt  for  dlisbaraent* 

Hu  iii-  aoPFisY  ,  123  uai.  522 . 

t^©  altut'tlon  most  directly  oonnocted  with   the  traaedlete  quest- 
ion under  review  is  to  be  found  in 

U.   :..  ax  REL  UAZZVXQ  T.   iJAT,    15  Fed,    (2d)   391,    392. 

"Assault,  vhile  intozioated,  urKm  taxi  oab  driver 
who  ^ma  force     to  abandon  his  Tehlole,   wliioh  wes  then  o-'er- 
ate<l  by  &n  allon  and  bis  comi'anions,   hela  to  involve   *mor&l 
turr^itude*    Ju:»tif7la£  de->ortation,   notviithateLndinG  Vila  in- 
toxioation*** 

It  seens  clear  th&t  manslaufshtor  is  an  act  un&anotioned  by  lav, 
since  the  earliest  times,   ttnd  that  £:uoh  an  act  is  a  violcition  cf   thu 
"private  and  social  duties  which  a  nan  eves  to  his  follow  nan,   or  society 
in  general'*  and  "is  contrary  to  accepted  and  ou^jtctaary  rules  of  right  and 
duty  betveen  laan  and  rmn**  siust  be  edsiltted* 

This  office  is  informed  that  Ux»  Kelly  has  entered  ,an  uentin 
lenitontiary  and  has  waived  his  rirht  to  ep.;eal  in  this  e&so,  so  no  uest- 
ion  is  involved  therein  as  to  suspension  of  judgment  of  oonvinction  and 
therefore,  you  are  advise  thftt  UTX>n  recei^)t  of  a  certified  copy  cf  the 
judgment  of  conviction  of  James  i.  I  elly  upon  a  chftj^^  of  aanslau  "riter, 
your  Tlonorable  -ody  has  the  right  to  declure  his  oaition  as  a  ^olice 
officer  of  tnis  city  and  county  vacant  and  to  reraove  his  naxne  fron  your 
roll* 


aeepeotfully  subiaitted. 
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Hell  of  Ju^tioe. 
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Pobrmry  11,  1932. 


arrBTiiCT:      ^nc^  'Of  Hoiabor  of  ..rt  aomml^  ston 

by  jriol  rruBtsfta. 

G«ntlttm«n! 

This  offio©  is  m  receipt  of  irour  request  for  en  opinion,  as 
follows: 

*5«otton  222  of  tlie  new  iShartor  rrorldee  in  the 
flpat  sentence,  certain  restrictions  as  to  the  employment 
of  indlTlduftls  on  ooimlsslona. 

"Tbe  War  liemorlal  Board  deolros  to  «raploy  one  of 
the  members  of  the  .-.rt  ^ocsnlaslon  to  do  a  specific  piece 
of  work  m  soulptxAPe.  Is  there  anythins  in  this  rovision 
wlxloh  will  prevent  the   =ar  l  enorial  from  ensnglng  Mr. 
i^dt^ar  alter  to  do  this  workV" 

o?i?uoy 

■mo  first  sentence  of  3eotion  222  of  the  Charter  has  no  apj-ll- 
cation  to   the   -resent  s^ituotion,   for  the  reoson  that  thej-ar  :  o^.orial 
Sard  is  specifically  exei.?tea  from  the   .luri.diction  of  the  .rt  coriniss- 
ion.      (3ae  section  46). 

section  2S2.   hotreTcr.    proTldes  in  :mrt  that  ^^.f  "ntr«^t^orlc 
be  or  beoorae  IntoreBted  in,   or  in  the   rerformance  of.   any  oj»*^«^*  *^"' 
oJ  bSslSSs*  or  in  the  rGl4  of  imy  article,    «to  exr^nse.     rice  or  con- 
slderatlon  of  i^ioh  is    ayable  from  the  city  treasury. 

This  18  t  le  statutory  exi^ession  of  the  oonaaon  law  rule  ^fljag 
with  the  relationship  between  an  officer  of  a  municipality  and  parties 
who  do  business  with  such  municipal  corporation. 

There  are  numerous     Jalif&Tnla  caees  which  ^^Id  that,   when  an 

officer  if^e^ed  with  any  f ir^  doinc  '^-^^^^  f.f,^  ^i°ietii2* 
Mf"  whiah  be   18  an  officer,    such  contracts  are  in^lld  when  »eae  o*™" 
?he^Slol«llt?^and  such  firm,   when  the  officer  h.;s  had  anything  to  do 

If  HKA  V.    ,;OOD.VAJU),    125   Oal.  !!•»;„        ,  „„ 

in  btoclctoB  i  .  fc  ii.  oo.  ▼.  heeler,  supra,  the  court  saidt 
"If  his  interest  in  the  contract  is  such  as  would 
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tend  In  any  de^sreo  to  litfluenca  him  in  uiakla^  Vae  contract, 
then  the  inetruBent  is  void  bootvuse  contrary  to  ru^lic  r^Dlicy, 
the  policy  of  law  bolne  th^t  a    .ubllc  officer  In  the  dls- 
ohnree  of  his  duties  as  such  shovild  bo  £ibaolutely  free  frorai 
any  iafluonoe  other  taau  that  which  imy  directly  /.row  out 
of  the  oblljj^ation  tTiat  he  owes  to  tlie  ;^ublic  at  large.'' 

In  21  a^.  JUHIS*  e&Bt  we  find  the  following  laagua^: 

"It  l8  not  the  character  of  the   contract  itself, 
but  the  !:aaknner  In  which  it  is  orocte     that  renders  It  vio- 
la tire  of  sound  public  policy." 

These  quotations  very  ;  lalnly  point  out  tiio  reason  for  the 
rule,   and  deaonstrote  that  it  an  lies  only  to  an  officer  concerned  la 
some  pmnner  idth  the  contract* 

In  aiLLSN  T.  KILViAUKKS,   103  N.  ^.  679   (WlsOi    the  eoxjrt  said: 

'*The  law  eeeks  to  avoid  situations  where  public 
officers  are  teraptod  to  sacrifice  the  Interest  of  the  rjubllo 
to  their  own,   >rtiioh  destroy  faithfulness  and  fidelity  la 
public  service." 

rron  the  forceoinc,    it  is  clear  tiiat  any  cf  flcor  of  the  raunlc- 
ipallty  connected  with  any    ;rlve.vte  corporation  or  flna  dolnr  business 
with  the   ;lty  and  Oounty  of     uan  i'ranoisoo,    '*ho  is  a  ;;arty  to  the  enter- 
ins  into  of  e  contract  clth  the     rlvate  concern,   has  violated  the  afore- 
said oimrter  provision,   and  any  contract  entered  into  under  svioli  oircum- 
atanoes  is  invalid.     However,    thia  rtil©  would  not  ap^ly  to  an  officer 
of  the    ;.ity  and  county  of  Lj&a  Francisco  who  is  connecte     vlth  a     rlvate 
flza,   and  has  had  notiiinc  whatever  to  do  with  a  contract  entered  into 
between  the     ity  and    ;ounty  of  .:an   "^nclsoo  and  suoJi  fim.      r'l©  charter 
provision  was  not  rjeant  by  the  framers  to  include  officers  having  no 
connection  with  a  contract. 

-ee: 

rUBf  V.  JTAT3,   U4  K.    :.,  9   (Ind.)} 

nr  m  vilu.cb  v,f  kkkiuOre,  iio  i;.  y.  j.  looa. 

Thus,    it  T^ould  ap])ear   ^mt  tiiere  would  be  no  lecal  objection 
to  K'r.  liogar    .alter  doing  sculptural  work  for  the     ar  ?  enorlal  Tionrd, 
while  a  xBomber  of  the     rt  Jontolasion  of  the   Jlty  emd    lounty  of    .an 
?rancisoo,   were  it  not  for  tiio  fact  that   .ectlon  45  of  the  .an 
Flranoisoo  charter  provides  that  no  lassiber  of  the     rt  ooinaisslon  stiall 
reoeive  from  the  city  and  county,   or  from  any  trust,   donation  or 
legacy,   any  cor,  eneation  for  any  aervioe  as  an  artist  for  tho  benefit 
of  tl^ie  olty  and  oounty. 

This  charter  .  rovlsion  would  not  serve  to   , revent  the  eraploy- 
i3ent  of  i:r.     altar  without  con.  e  neat  ion  by  tiie    ;ity  and  oounty  of  Jan 
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Fmnelsoo  should  he  da^lro  to  render  his  0arvloo«  without  ohar^»   or 
should  a  ,,riyait«  Individual  order  tue  work  done  and  then  present  It  to 
the    Uty  and   bounty. 

in  view  of  tiie  foregoing.   It  la  my  opinion  tlmt  tue     rovlalona 
of  j>ectlon  48  proolud©  the  ®nf:egei3ent  of  ;.r.    .alter  as  a  sculptor  on 
a  coia,)on3t\tloa  b&sia,   but  thla  Is  not  Juo  to  his  belu^  an  offloor  of 
the    ^Ity  and    "ounty  of   ;an  ?ranclsoo  but  solely  beeauae  of  the  Imguagi 
of  -.eotlon  43, 

noapootfully  subgritted. 
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3UBjr;i.'CTi  A««««MMmt  of  svoarltles  in  th« 
H«bA«  of  a  rru»t««. 


l>«ir  Sin 

This  offlo«  la  In  raoaipt  of  your  raquaat  for  an 
opinion  aa  folXovas 

'*1%ia  off  ioa  re  uaata  your  opinion  on 
the  lef'Rllty  of  assaaaini;  aacuritiaa  to  a 
rdsidont  of  this  county  k^o  Is  eotlng  aa 
truataa,  th«  ownar  of  said  aeourltlaa 
raaiding  outi«ido  of  tbla  oounty* 

Aa  aa  azarapla  •»  fi  bank  whoaa  hoiM  offloa 
la  '-Jan  -Tanelaoo  county  holda  a  truat  fund 
conaiatini;  of  oartaln  aacaritiaa  for  a  non- 
raaidaat*  T/oaa  not  the  fact  thi^^t  th<»  trustaa 
la  a  reaidont  of  this  county  warrant  ua  in 
lAaiatlng  on  paymant  of  a  tax  thoreon,  »nd 
dooa  not  tha  aitua  of  tho  truatoa,  for  taxation 
purpoaas,  follow  tha  raaidane*  of  aeld  truataaT 

Sa  tlon  7688  of  the  rolltiOAl  Coda  provldas  thet  all  toxahla 
property  ahall  ua  aasaaaad  in  tha  city  nnd  county  in  which  it  la 
aitua tad*  It  la  Turthar  providad  th«t  Kuoh  property  ahedl  bo  assaasad 
to  tha  persona  by  who^a  It  was  owaad  or  olaitsiad  or  in  whose  poaaeasioa 
or  control  it  waa  at  twelve  o'clock  naridlaa  on  the  first  onday 
in  areh  next  preceding* 

.section  9699  of  the  rolitioal  Code  provldea  for  th^  r.athod 
of  aaseaamaat  of  property  held  hy  a  trustee.  Thus  it  apj>ears  thaX 
It  waa  Intended  by  tha  la/f-lslsture  thet  property  held  by  a  trustee 
ahould  be  aaaeased  in  the  county  in  whinh  It  is  locf tad.  In  S4 
Cal .Juris* ,186  we  find  tha  following  language t 

"Likewise  property  :^y  be  assessed 

to  an  ai?ent  or  trustee  in  vosaasslon.** 

In  People  vs.   noxtm  Insurance  Co*   S9  Cal*,5!SS|  we  find   the 
following  limruRicre  culled  from  an  opinion  by  Jhlef  Juctloe  lourie 
in  a  Pennsylvania  eaao,  as  follows: 

*'There  is  nothing!:  poetical  about 

tnx   lows,   Vhsrever  they  find 
property,  tiiay  els  la  s  contributioa 
for  its  protection,  without  any  respect 
to  Uio  owner  or  his  occupation.** 


•a. 

FroK  th«  aforesRld  quotatloa  it   is   not   ttntir«Iy  olear 
what  th9  l«»m«d  Chief  Justie*  aeont  by  tba  use  of   the  word 
"poetloftl"  but  it  is  «t  leost  certain  that  h»  me»mt   to  infer 
that   the  assessment  should  be  rigorously  bm4«  and  as   the 
leitlsXatur*  Intended  by  statute* 

In  ▼leu  of  the  foregoinir  It  is  ray  opinion  that 
seottritles  In  tha  hands  of  a   trustee,  as  mentioned  in  your 
request,  should  be  asseesed  by  you  to  th^i  trustee. 

^••peetfully. 
City  Attorney. 
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February  IG,   1932. 

HUBJiiCTr     Use  of  Ljhurohat  at  ;;eter&TininG  Tax 
,x©ra.;tloa  theroof. 

0«ntleaen: 

This  off loo  l8  In  reoel  t  of  your  reoont  requoot  for  an  answer 
to   tlie  following  question: 

"If  a  building  usad  rlEjeirlly  for  the  -;.uri.o8e  of 
r«li£!;ious  worahlp  1»  uacd  incidentally  for  the  dlaouaslon 
of  political  quactiona,    is  tJi©  right  of  exeiation  Invelidatedv" 

OilSJIGH 

The   'question  refers  8v>acifloally  to  soction  1^:  of    -rticle  XIII 
of  the  aonatitution  of  tiiO  Jtate  of   jalifomla. 

It  eaena  the  request  wee  ocoaaione.:  by  the  use  on  .ionday, 
January  21,   1932,    of  the    .ostside   Jhrlstian   ihuroh,    2520  •  ush  .troct, 
.^n  i'rancisoo,   by  jxr»  Fsritsga,    the  Anti-Saloon  Laapua  auperintendent, 
for  an  address  role tine  thereto. 

The  exem:  tion  froei  taxes     rovidcd  by  section  Ij  of  Article 
XIII  of  the   Oon:;tltntion  is  llmitea  to  buildinso  and   reel  r.TO  orty  "used 
solely  and  exoluGlralrror  reli^jioua  woTshlp". 

Tbere  la  no  autJtiorlty  la  the  books  coTorlng  situationa  such  as 
the  one  abore  described. 

In  an  opinion  rendere     by  the  Jlty  f^ttomay  on  :)aaaBk«r  16, 
1S3C,   Opinion  Ko»  404  In  the  1930-1931  Opinions,   you  were  adTlsad  that 
a  -  xmday  Jcliool  is  not  Vilthln  tlio  exem.tion,    but  thnt  the  inoidontal 
use  as  a  i.unday  ..ohool  of  a  buildin??     riaaarily  and  substantially  used 
as  a   ;laoe  of  reliiiious  worship  would  not  Inralldete  tho  rlrht  of  ex- 
ea  tion. 

ineorr-orKtinr  by  reference  herein  the  autiicrlties  and  eonolu- 
slons  detaUad'ln  the  prerioua  opinion,   you  are  adTisoo  that  an  occnslon- 
al  and  incidental  use  &uch  &c  the  ore  by  Jr.  3rige»  abova  described  wUl 
not  inTBlldate  tJuj  constitutional  rlrht  of  exemption. 

aeepeetfclly, 


Assessor* a  office, 
aity  Hall. 
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vrmT-^Vi     ohall  I'roperty  ovraed  by  the  City  b« 

th«  p«rcontac«  of  property  n©o««saty  to 
elv*  to  the  Board  of    .uperrlsor.  ^^JJ^e^* 
to  hoar  ftn  Appeal  from  a  ruling  of  th« 
City  Vlannlne  coBuaalBaloa. 


Dear  Slrst 


T  hiivA  before  JOB  your  letter  in  which  you  aek  if 
^  li  wthS  ritv  and  County   is  to  be  taken  into 

property  owned  by  the  city  ana  ^°^""y   *r^     ^  ^roT>erty  nooeesary 
consideration  in  confuting  fV^^f^?St/,°of  the  City  Planning 
to  constitute  a  valid  appeal  ^,^,f^i^f2renee  to  the  property 
Gomleelon.     Your  letter  baa  f.^^^Jf^Jteh  Is  Sithln  thi  radius 
Sr.?J:S  SLr;;d^?f:rf^t^rrxie;«  of  the  property 

Ift^tVa  Sr^be  ruling  of  the  Planning  CowBlealon- 

•8  the  p,etter  arose  under  the  old  ohartor.  we  *11J- 
give  consideration  to  iti  provisions  rather  than  to  those  of  the 
present  cbarter* 

OrlKIOM. 
.eotlon  4  Of  /.rtlole  ^V1^  of  the  charter  ?«>!""  f« 

taken  into  consideration. 

•ubjee*.  m  faoti  ti'ere  1»  a  dearth  of  outuority  irow 
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.tates  upon  the  matter  In  so  far  &a  zoning  matters  ure  oonoerni^* 
ilowever,   I  do  find  In  tb©  decisions  of  the  juproiae  court  of  our 
alater  states,  opinions  to  the  effect  that  publicly  owned  pro^yerty 
Is  not  to  be  taken  Into  oonclderatlon  where  the  statute  requires  the 
consent  or  protest  of  tuo  owners  of  a  certain  porccntae©  of  surround- 
ing property  in  order  to  proceed  with  or  stop  street  Itaprovenients, 

In  the  case  of  BOato  OF  cc!'l;l^j:JlOH;;Rii,  etc.,  vs. 
City  or  OSBORM,  180  i'ao.  U'6Z,  the   !Jupreane  Court  of  Kansas,   In 
determining  who  was  a  resident  property  owner*  ^tate  expression  to 
the  following  tIowb: 

•*  This  definition  cannot  well  be  applied  to 
a  omznty,  and  a  rmjorlty  of  tho  court  holds  that  In 
the  r^hsenoe  of  «ta^tory  authority,  exijress  or  Implied, 
It  cannot  be  held  that  a  county  la  ©  resident  owner 
with  the  right  to  promote  or  obstruct  the  Taalclnc*  of 
ImproToraents  within  a  city  in  which  It  ssay  happen  to 
own  proj>erty.     Prlvs  ve  corDorations  are  deemed  to  be 
persons  within  tho  weanlne:  of  certain  statutes,   and  by 
analogy  they  are  deemed  to  be  residents  of  the  places 
whore  their  corporate  business  is  done.      Jtate  vs* 
Bogardus,  05  Kan*  259,  65  Pa*   251;   /Issaerle  vs*  City  of 
Topeka,  supra*     These,  however,  are  business  organlaa- 
tions  and  differ  rmterially  from  counties  which  are  but 
a^noles  of  the  state,  created  by  general  laws  to  aid 
In  the  administration  of  tho  state  government*     Although 
corporate  in  form,  a  county  Is  a  subdivision  of  the  st«te, 
and  is  orranlaed  for  liolitical  und  not  business  purposes, 
cu^d  honoe  the  rules  eovernlivs  private  corporations  do  not 
apply  to  counties*     Its  powers  ero  expressly  defined  by 
law,  eiod  a  clalned  power  not  found  in  the  statute  does  not 
exist." 

The  M»e  court  In  the  case  of  l«INa?^ORTR  ▼»•  CITY  OF 
nTjTCIIIKSCN,  199  Patt*  39,  bald  that  und»r  a  statute  reaulrlng  a  peti- 
tion for  the  paving  of  a  street  to  be  signed  by  the  resident  owners 
of  one-half  the  property  fronting  upon  It,  the  Board  of    education, 
whose   Jurisdiction  covers  the  city  and  certain  attached  territory, 
is  not  made  a  couipetent  signer  by  virtue  of  one  of  the  school  eltes 
abutting  thereon. 

And  In  a  later  case,  to  wit,   BUl.TLST  vs*  GUNK,  266 
Pae*   £8,  cited  with  approval   tho   first  case  above  ctentioned,  and  held 
that  the  county  should  not  be  considered  a  resident  ovrner  of  property 
in  determining  whether  or  not  a  protest  against  the  iaprovrausnt  has 
sufficient  signatures  thereto* 

While  the  above  sientloned  cases  ax)plled  to  street 
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afttters  and  not  to  sonlug  mat  tors,  I  beXi«T«  that  Xiiat  rule  la  th« 
MuaB   in  both,  and  that  property  owned  by  tho  city  »hould  not  bo 
tokM  Into  consideration  In  determining  whether  a  sufflolent  amount 
of  the  property  is  represented  In  tl»  protest  or  appeal*     To  hold  to 
the  oontrary  would  In  raany  oases  deprive  a  property  owner  aegrleved 
by  a  decision  or  the     banning  Gotmlsalon  from  iiarln^;  the  imtter 
deter^.lned  by  the  Bojird  of  ^uperrlaors.     The  elty  oaimot  eufTer  by 
perralttln^  the  appeal  to  be  heard,   for  the  iK>ftrd  of    supervisors 
praotleally  represents  the  oity  and  nay,  upon  the  detenolnatlon  of 
the  appeal t  take  into  consideration  the  good  or  bad  effeats  which 
will  aoerue  to  the  xamlclpally  owned  property  by  the  sustaining  or 
orern-llnc  ti^.e  decision  of  the     lannini;;;  coja^ilsslon. 

Tou  are  therefore  advlaed  that  property  owned  by  the 
City  and  County  should  be  dlsre^cardad  In  cooputlne  the  percent  age  of 
property  necessary  to  perfeot  an  appeal  from  the  ruling  of  the  city 
Planning  Ccraalsslon  to  the  Board  of  supervisors* 


.inoerely  yours, 


Qin  ATE^ama^ 


To  the  Industrial  uevelopcaent  Coaailt%9*t 

i^.  Andrew  J*  Gallagher,  Chalmoa* 


cj   /;Io.!   ©t      .X 


,  "T'Trj^f^r'  ~rrl.fW*  "*    ;?c/ 


.miq»  lit 
xxmro 


>Y:- 


iji. 


Ill   07 


ws;j2iU. 


February  17,    1932. 
3UBJ3C3T:      TIUVISLLSJ  E0HTI0H3  OF  THOROUaiyARES .  ^ 

Dear  Sir: 

ThU  ofnoe  IS  m  recel-t  of  your  request  for  an  opinion,   as 

follows: 

.<^..;rssifB^r.^:3^t;to.=eif?ri:%erafs°oj. 

travelled  portions  of  thorougHf sros. • 

"Under  -.of inltlons..  aule  23.0  - J''-^:^ilf'f^^^ 

Sir  .iovl^lon  *^;^irs"to"t.rSlnU  height  Of  service  .Ire. 
crossing  city  streets  or  rural  roads. 

.^-r.r.«+  h«P   icteriireted  the  wording  »TraTell- 
"Tuia^parcnont  ^^^, -^;^Pf,^''„s  citv  streets  are   con- 

viitli  continuous  pavlns  iron  curb  to  euro. 

.*e  recognize  tiiat  In  rural  "'^"i«*»  *55Jto^?o  fence, 
«rtions  of  a  ^^^■'^rA^T .^Zl-^ll  1'^^  ortton  "averand  a 
llAlTn  tllllnll  ^rS't.:rsra^^f"t5e1.v?^C.   ■<--  as  t.e 
» shoulder ♦ « 

:.i  r.     rlter  Dold.    I  halievo,    is  ^'^^^^^  J^f  ^i^^en 
case   in  question,    and  I  «ould     *f^f°f^|^Jr   'travelled 
opinion  of  your  interpretation  ^J  *^^^f  ^^^^e,    is  considered 
oSrtions  of  ^1^°^?^^ ^^f^  '/'t?o^ts  in  the    Jity  and  Jounty 


iiaoi; 


in  Tiew  of  t.e  f.ct  t..t  the  ^^^^^^^^^^^^ 
defined  in  Hulc   23.0  of  the   -»f^^?,^^f  ^^t^^^J^llc  or     riv^te  highway, 
.Jte    .ailroad    r.ornmission  to  i^^i^-^^^/,^^^^  tbaf  this  definition  is 
avenue,    street,    road  or  alley,    ^J.^^^^^^^f  ^^^^J^'^  or   private  hi,3hways, 
detonrdnative  of   y°^^;f^^f^?ie;:a;etre Veiled  ui,on  from  curb  to 
avenues,    streets,    f °^^%^^- .fii^^d    ;ounty  of   .an  rrancii3CO. 
curb  in  a  city  such  as  the    .ity  ana    .ounv^ 


.seer  ,^r 


re.fTri  P  ■ 


•eaflAiHDUOHaicr  to 


-ilT     :r 


tnotlL  *; 


,;*ij    v^-^k 


-ollot 


c-r.'-'Xu  iw        .-JXa-crviJ' 


-0 


Ci 'jjw  «;       Ctf       %^'i.iJi.i      j'liCl'X  A     ^^ii.A  Vj^^      U«JOw'ji<^i.w  ^iwv'      i»iil  ^»/ 


.son©"!:  '.•, 
«   I):  ■ 

ex:  J"     .,. 


be-. 


at  e^^^o 

0 


04 


#8 


Therefore,    it  is  my  opinion  that  all  tho  streets  in  the  Gity 
and  countfor^an  Francisoo'^frSm  curb  to  curb  are  travelled  portions 
of  thoroushfares. 


Yours  very  truly, 


"OlfTTTTOMKY 


lir.  Ilalph  ...   ..iley,  ^  ,  ^^ 

Oliief,   Departnent  of    aeotriaaty. 


#3 


s^. 


jY^in:^  ^tST  aiwoY 


5% 


^^o 


fmhrxukxy  S9,1938, 


UBJ  XJTt     39^99%mrf  of  the     npsrior 
C<rar%  ABA  fb«   ^aplo7*««  in 
•aid  T>«par^«nt  tarm  no^ 
ii«ab«r«  of  natirwMiit  cymtmm 
Qttflar  Charter  Opera tlT«  4raa«6,l9?C* 


Oaatlasiant 

Thia  aoknowla  gaa  raoalpt  of  your  raeant  eanmuaioatloD 
rarjuaating  an  opinion  aa  to  atiatiiar  :>ttparlor  court  a»  Ioya«a,in8luc!iiM; 
tHa  aaoratary  thoraof ,  ara  oaabara  of  tlia  r«tir«naBt  ajataa  aa  of 
January  8,193£« 

OPIHIOH. 

Sfjotlon  8|  Art.TI,  Coaatttutlon  of  i«llfomla.  la  tha 
rapoaitory  of  ftuthoritfr  on  abat  aubjaata  eiay  ba  providad  for  in  ^^hnrtara 
framad  to  ffovam  eitlaa  and  oountiaa* 

Thara  ia  not  eontainad  in  th«>  aforaaald  saotion  any  r.nn% 
of  pow9r  for  tha  control  In  a  oity  and  aounty  char tar  of  aithar  tha 
aaoratary  of  tha    iuperior  '^ourt  in  tha  county  whara  tha  ohartar  oparataa^ 
or  for  tha  attaehaa  of  ani '  dapartrsant* 

It  haa  hmmn  datamlnad  in  th*?  :»attar  of  Jmrnmu  A«  ?vo«I  vs* 
Waltar  A..  Lawia^  raportad  in  Vol«S&  Cal«4pp«  at  pacta  050 ,  that  tha 
aaoratary  of  the     u  arlor    o^trt  ia  neithera  munioliMd  or  county  offiear, 
Imt  la  aa  adjunat  of  a  part  of  the  ju<Uolal  »yataet     of  the  atata,  anS 
aa  auoh  la  not  auhjeat  to  a  ehartar  prorlaioa* 

In  Tie  a  of  tha  forafroin<^  you  ara  adviaad  that  neither  tba 
aaoratary  of  tha     unerlor  c;ourt  nor  a^loyaaa  In  aeid  aerriea  oiTB 
aatltlad  to  !aembara)kiD  in  your  retiraaant  ayataai* 

Rospeotfially, , 

Ofty  Attomoy. 

SAM  yn4tfczsoo  CITY  &m>  ocxnsrr 

'I.CTSIS  RlEtlHBMIBT  TWtJD* 


fill 


tXlux^  XaaT  ciyoY 


'  lerfT 


,\:7mi::30' 


,v«Xff 


3K  .rta 


5% 


'^6 


fttbruary  S3,10?8« 


IXSBJ  xnt     :J»oret«ry  of  th«     uperior 
Court  and  th®   ^Bq>Io7«««  in 
•aid  Dopartmsnt  ar«  noi|^ 
U»Ki>»T»  of  '?dtir«B«nt  lystwi 
!AiA«r  Charter  OperatlYa  Jfta«8|103i« 


dmktlmamnt 

This  •oknovla  (i^s  reoelpt  of  your  rooont  ecsa^nunioatlon 
r«'4tt««tia|;  an  opinion  as  to  «h«tlier    uparlor  Court  em  loyeas^ineludlac 
the  eeoretary  thereof,  are  oeabere  of  tiie  retlrenwnt  eystea  as  of 
January  8,193S« 

H«otlon  8i  Art.xi,  Constitution  of  California-  is  the 
repoai^ry  of  authority  oa  vSiat  subtests  nay  be  provided  for  In  ahnrters 
fraasd  to  tuo^mra  cities  and  oountles* 

There  is  not  eontalned  In  tbe  aforesaid  section  any  irrt^nt 
of  poeer  for  the  oontrol  In  a  oity  and  oounty  chnrter  of  either  the 
eeoretary  of  the    :updrlor  ':Tourt  in  the  oounty  where  the  charter  opera tes^ 
or  for  the  attaches  of  said  depart:jen%« 

It  hae  'oeen  determined  ic  tbe  oiatter  of  James  a.  ?vo«1  ▼•• 
filter  A.,  Lewis,  reported  in  Vol* 31   Csl«4pp«  at  pufre  658,  that  the 
secretary  of  the     u  erior     ourt  la  nelthera  aualolpal  or  oounty  officer, 
bat  la  an  adjunct  of  a  part  of  the  judicial  systeei    of  the  et.ate,  and 
as  sueh  Is  not  subject  to  a  charter  proriaioB* 

In  tSsw  of  the  forsfroinf  vou  are  advised  tMOt  neither  the 
eeoretary  of  the     u:>erior  ^ourt  nor  oaployees  in  said  service  are 
eat  i  tied  to  stcnaberehip  in  your  retircMnt  systsM* 

il0«peotf;\ally, , 

City    .ttornsy. 

3A11  F'-^ANCISCO  CITY  ^.H.>   J .  UNTY 


Sif 


Ftbruary  24,    1«3S 


SOBJ]ii.CT:     Manager  and  ii«or«tary. 

irMbllo  Utilities  Conralssion 
Mot  GlTll  uarTioa. 

CentieB€ci: 

Haratofore  on  February  18,   193£,    in  answer  to  a 
query  aubmltted  by  Conmlesioner  ?4urphy  lAethor  the  secret^. ry 
of  the  I'ublio  Utilities  Coaanieelon  must  be  seleoted  from  a 
elTll  serrioe  list,    I  adTised  him  and  the  other  meabers  of  the 
CoBBBisslon  that  the  seoretary  of   the  i^blio  Utilities  Qoa" 
aieeion  need  not  have  oItII  serTice  standing. 

When  my  Opinion  w&s  read  you  asked  the  folloiring 
question:      If,   having  appointed  a  seoretary  who  did  not  have 
oivll  servioe  standing,   raay  you  also  appoint  a  manager  of 
utilities  who  has  no  civil  servioe  standing^ 

The  sections  of  the  cliarter  devoted  to  civil  service, 
and  particularly  section  142,    in  substanse  provide  that  all 
positions   in  all  departments  of  the  city  shell  be  elassltled  for 
civil  servioe  and  shall  be  filled  with  persons  designated  on 
eligible  lists.     Ilia  section  then  proceeds  to  except  certain 
elaases  from  the  (general  operation  of  civil   aervice  provisions, 
and  the  t ulrd  exception  mantloned  la   section  14£  reads  as 
follows: 

''such  positions  as,  by  other  provisions  in  this 
charter,  are  speeifically  exen^ted   from,   or  irtiere 
the  appointment   ie  designated  as   exelusive  of,    the 
oivll  service  provisions  of  this  charter." 

In  defining  the  duties  of  the  viibllc  Utilities 
Cwnisslon,    section  ie4  of  the  charter  sets  forth  that  the 
ooamisslon  shall  appoint  a  manager  of  utilities  ii^o  shall  be 
the  chief  exeouti^  of  the  commission  and  who  shall  have  the 
management  of  all  utilities  oper   ted  by  the  city,   «nd  it   is 
stated  in  this   section  that  the  manager  shall  hold  office  at 
the  pleasure  of  the  oocimission.   It  is  to  be  noted   that  the 
Cotomisslon  shall  have   the  power   to  appoint  such  a  person. 

Before  re.  ching  a  conclusion  of  the  query  propounded, 
subdivision  h  of  section  19  of  the  charter,   defining  the  powers 


s*:*i 


«« 


.« 


■■'■    c,-»;     ;■ 


ioxi 


f^  *! 


iS 


Mf«  2« 


•otf  dtitl«t  of  bonrda  and  eomiRlssiOQy  g«A«rAlIyf  fttftteai 

*Io  Appoint  ft  auer^tbtyp  «  «up«rint«n<&«.mty  or  other 

(SXiscutlve  to  b«  tM  sdmialJitratlv*   I'.^afl  of  th«   affair* 
und&r  It!'  control,  isfao,  uriittss  5Uit»rv'.istt  soociricjtlly 
i>ravl<Sed,   sh»il  not  bw  «ubj«et  to  th*  civil  serTtc* 
provirions  or  thia  chi*rtt=r,   nnd   ehsll  ftolc   olTlcc 
«t  its  pi«i*iEur*»" 

An  Buelyals  of  thft  Ifist     uuted  ifiafu^gt  would  pffralt, 
logloKlly,  a  rte4iAi  of  thi9  »«Qtlaa  «^d  i'oilo»^i 

"To  »i»pi?iRt  fc  *«»r*t«iry,    ....  «Jid#  ani«s«  othtT»ia<=5 

•  /fesii-icftlly  »a*avlG»<i,   arifcll  aot  t>«  •u'rj^ct  to  the 
civil  s«rvtc«f   ,;r:>yl.":i<5nB  of  this  ohgrtc??,    ..«    ^ 

"to  »p^olnt   •••»  £  8Uimriat#i»i«at«  or  ottMt  «xtcutiv« 
to  i^«  thd  »d)&lui&tr«tlvtt  h«&<J  aJT  th«  «rf«ir»  aftd«r  Ua; 
control,   'y'ho,   anl':^«.s   £:iecificaliy   rrrovl<l«d,    ahf.ll  r;ot  b* 
aa&;l§«t  to  tije  civil  servlc«  i^ravision*  of  tiil«  ch^vrtar, 

•  •••* 

la  »n&iyi6lag  thla  jsectlon  It  is  rupth«r  t©  fe«  nottd 

tVifct  th«  as«  of  th«  ^friinauo  "wJio"  amy   'e  u.*f:C  la  both  th*  siaiul&r 

rtnd    the   ;,aur:-l,   bad   thufc   it  may  s^.iA^    U>  xu^   secretary  and 
£apbrl&tea(^«atf  ar  oth«r  fi!X«<sutlv«  h$2J«^* 

Coisaon  uis«-.f's   o?'  th©  O'jaaaa  in  s«is&r«tlng  rtOina   such  its 
»«cretar5r,   «uperint«jn<i«irit,  extcutlvs  h*6d,   iKpIit.-c  J^ae   *t«a'iii 
In  li«a  uf  the  eon  junction  •and*.     rh«  us©  of  the  Gotsmi*.  in  aut- 
dlvlsion   (h)   a«&n&  to  r.  ...-;viat  a  st-cretar/  aad  to  ftz-pclnt  a  su;>«!!r- 
Intftndeint  R,nd/yr  olh'^r  tsxee^Jtlvo   to   s«    t'.e   ttd-str.lstr^^tlv©  !*«ftd 
of  tti<?  utiiltios  and   "iriio*,    in  the  plur&l  »^nf,   shall  not  I't 
subj*:>ct  t^  civil  service. 

In  coRBtru!:-  -      f 

CAllfornis,,   in  rr&ay   :  -  •shall* 

to  ae&ri  "asast*.     It  it  «>    j/I.;il»^»'i   iu..%  -.^vi.l^u  i^'w,  w»    th*  Charter 
«ak«B  it  uiun^.htory  on  the  ooKr-ni^ftlon  t£=  A..,.;>olnt  a  ■x^n^'p^r  of 
utillti<5»  »jid   th«  Tjord   •shi^ll"  s, --joint  ^.e^^n?^   »ffi-js<t*  ":. 

Th«  r?,ena?.<»r»?  ^-^tlp^   pr«  c^fincd,    ckouji;    tnt-?..  telii;^'    --  .©   nil 

utilities  .       ,  5,  ;.-,>j.3vtX  of   th«»  comaisslon,  .i.i.y  £.;>point  or 

rtKov*  hitk  at9« 

It  i«  Irs^artunt  to  note  h«  hol<5»  office  "»t  the  pleasure 

of  tns  cOKB^tsftlan",   thus  the  R^inager" ti   services  jsay  be  dl«'^«nft«d 
«lth  by  tr.«f  ccnissilftsion  nt  vlll  aad  th«r«for«  he  ii^  not  Duijact  to 
civil  service  »hlch  h&a  »  prescribed  cethod  of  dlseh&rfiai  civil 
service  eainlovews, 

I-^   '^'^ditlon  tc  fcjiointinf   r?  t-rrsper  of  utllitl*?  r*»ctioa 
19,  ^n  (h)    of  the  charter  •■   the  rl^ht  t:-  st  « 

aec  -.,   like   the  mAtx&fj&r,   h.-:  .''ice  st  the   p.         •        -^f 


4   ^X*»$9ri. 


:"'»,.;©    5- 


i'l  ^CTj- 


th©  etMSffilsslon  et^  b«etius»  vu    t-di    I^-a  .<a    .    ot  is  not  «abjoct 
to  civil  service,  for  the  peftssm  sssl^ne^l  ts  to  the  atstue  of 

the  i.i&.n6g«y, 

sldered  In  «i  sn^fefcTor  tu  ?.rrttt'  &.t  t.ne  inter,t  of   thi&  Fr<je- 
hoi^era  fts  «x:--rftsa«o  la  th*  e«ctiofi:-.  t>.i    the  Clu>r'    r       re-in 

It  1«  th6r«for«  >&?  c9nffla6lon  ih&t  Jtubdlvifion  (h) 
«!««<;»   tnp  exo«|Jtlon  provided   io  eu>vuivi«:ian  3  «f  a«etioa  i*,? 

of  tue  charter  feri<?  the  a«crbt*.ry  vT  ihfc  coKKli'sloa,  fiuiiftj-- 
intettii**int,   or  oth.«r  •x©cutiv«  nK.vd  ^^r^  axmuot  froa  civil  pervice* 

r  "  ■ -n  «M»jf   t,uer«i:  ■:>!*«,   ii'  it  iettt  llt|   s«iect 

both  a  »t^  lntead«rit,  c^r  otfter  &fc'<i»}>lMt  h««kdl  %o  fill 

t«ie  tvo  po^it.i-.':ii.  tiC'Siijaated  froa  triy  source-  it  sees  rit# 

Uvisian  (h)   i^:   tn^K  tnla 

tieetian  «:  jf    t^cift*  t/asltlonif  otLutr  tnen 

froK  i,  -at  out  by  the  £t.ct  ot  the 

cauci*-  v,.l.l  \-iXil&   i>rfic«>  f.t  l.t» 

t^Iee*©*',   v-iilch  ;'  .  Vi,.l  fri^is  ofrici?^  ct  it*  Till 

without  thft  ntQ^.  to  civil   service   >ruc<5<lure 

to  tHschstrK©  ftne  ->r   u^-^-.  cthisr,   cither  the  »ecrcttsr>  or  Kcnaginf 
h.«fti2  uf  tu«  utilities* 

JOHIS  <?.   O'TOCtJ.',   City  Attorney 


J 1 1  o  rn«  ,^,:'~^^^"^  *il*f^*1?  t  i  1  i  t  ie  «  C;o  .luni  a  *  i  an 


The  iionorabX**  Public  Ctilltlds  Coaul salon 


(2) 


ittr  J, 


yebruary  24,    1932. 

SUBJECT:     oet-back  Lines  not   Ghanced  by  Hezonlng. 

Gentlemen: 

This  office  is  in  receipt  of  your  rec^uest  for  an  opinion,  as 


follows: 


RSQ.I3EST 


"Application  has  been  made  for  a  building  permit  to 
erect  a  aommercial  building  on  the  southeast  corner  of  23rd 
Avenue  and  Vicente  street.  There  is  an  8  foot  set-back  line 
on  the  23rd  ..venue  frontage,  having  been  established  to  the 
rezonlng  for  Jcanmerclal  purposes. 

"The  applicant  contends  that  the  Gommercial  zoning 
automatically  does  away  with  the  already  existing  set-back 
line.  'P*"- 

"The  Commission  desires  an  opinion  as  to  whether 
or  not  set-back  lines  established  on  property  /rlor  to  the 
re-zoning  for  Gommercial  purposes  continues  after  said 
property  has  been  rezoned.** 

OI-INION  '» 

Section  116  of  the  charter  ; rovldes  In  art  as  follows: 

•♦All  zoning  classifications  and  building  set-back 
lines  in  effect  at  the  time  this  charter  becomes  effective 
Bhall  remain  in  force  and  effect  unless  and  until  chanp^ed 
•ts  provided  in  section  117. •♦ 

The  charter  became  effective,  with  respect  to  zoning  matters  on 
January  8,  1932.  It  appears  that  the  set-back  line  on  23rd  Avenue  ex- 
isted ^.rlor  to  January  8th. 

Section  117  rovldes  the  :nethod  whereby  set-back  lines  may  be 
changed.  There  is  no  other  rnethod  re  scribed  by  the  charter. 

Therefore,  it  is  my  opinion  that  in  order  to  change  the  set-beck 
line  on  23rd  Avenue  it  v/111  be  necessary  to  apply  for  a  chanf:;e,  i^articular- 
ly  since  there  is  no  provision  in  the  charter  which  states  th£t  when  a 
parcel  of  land  is  rezoned  for  Commercial  purposes,  the  set-back  line  is 
automatically  changed. 

Such  a  provision  could  not  be  read  into  the  clmrter,  although 
It  would  lo^'loally  appear  that  there  should  be  some  such  ;  revision. 

Respectfully, 


City  Manning  Gommlsslon,  GITY  ATTORl^Y 

City  Hall. 


'.aem&ltae 


:sTiiroIIo 


TSJgU^an 


K    a  *o©i8 
Oi-f*   o^   I.i9ri?.i:.rcfnJ':;j   rtojcf  ;7jflivx;ri    ,  no 

Srrixios  .r    '  . '  .    ■  '."  ,  " 

tQd^fei'i?:   <.i   ^  " 

HOIKJ   Q 
:awoIIol  a^  ^ofv     ni  aefilToaq  le^naxlo   ©rfsf  lo  SIX  noi*098 
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Feb.    ?.5,   1932. 


oUBJliCT:     lersons  occupying  positions  of  Teachers 

being  employed  by  the  "Recreation  Liepartniont 
in  tlie  capacity  of  j-laygroimd  Directors. 


!)enr  Jir: 

I  have  your  letter  under  date  of  Fabruaxry  20th,  in 
which  you  submit  to  me  the  names  of  ten  persons  who  are  primarily 
employed  as  teachers  in  the  ^an  i'^ancisoo  johool  Jopartmont,  and 
also  employed  after  school  hours  by  the  Recreation  Departotent  as 
Playground  Directors  on  either  a  monthly  or  hourly  rate  of  compen- 
sation. 

Investigation  at  the  Recreation  Department  shows  that 
the  persons  rientioned  in  your  letter  are  given  charge  of  play- 
Grounds  that  are  operated  in  connection  with  various  schools,  and 
the  secretary  of  the  Playground  Goasnlsslon  stated  to  me  that  they 
found  it  more  advantageous  to  employ  these  teachers  for  the  reason 
that  they  were  thoroughly  familiar  with  the  school  conditions  and 
were  therefore  able  to  render  better  service  to  the  Hecreation 
Department « 

However,  the  reason  for  the  eraploymcnt  is  beside  the 
Question,  and  1 «  is  only  neoe;;.sary  to  determine,  may  a  teacher  in 
the  Public  .chool  Department  occupy  any  other  position  and  receive 
compensation  for  services  rendered  in  the  second  posltlonv 


OPINION. 


The  only  inhibition  found  in  the  charter  is  contained  in 
the  last  paragraph  of  Jeotion  14S  thereof,  and  reads  as  follows: 

"Any  person  holding  a  salaried  office  under 
the  city  and  county,  whether  by  election  or  appoint- 
ment, who  shall,  dtirine  his  term  of  office,  hold  or 
retain  any  other  salaried  office  under  the  c'ovorn- 
ment  of  the  United  , tates,  or  of  this  state,  or  who 
shall  hold  any  other  salaried  office  connected  with 
the  government  of  the  city  and  county,  or  who  shall 
become  a  member  of  the  legislature,  shall  be  deemed 
to  have  thereby  vacated  the  office  held  by  him  under 
the  city  und  county." 
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Tills  provision  is  practically  the  same  as  the  provision 
on  the  aaBB  subject  contained  in  the  charter  of  1899,  and  which  is 
round  in  s>ectlon  4  of  ^vrtlclo  AVI  thereof. 

This  is  not  the  first  time  that  this  question  has  been 
called  to  the  attention  of  this  office.   On  February  1,  1901, 
Honorable  Franklin  K.  Lane,  the  then  City  .ttomey,  in  passing  on  a 
similar  question  construing,  section  4  of  Article  YI  of  the  old 
charter,  determined  that  a  teacher  was  not  a  salaried  officer  under 
the  city  and   county,  and  thorefore,  one  who  was  a  teacher  In  the 
nit',ht  schools  of  ->an  francisoo  might  also  occupy  the  position  of 
Justice  of  the  Peace* 

On  January  13,  1930,  in  determining  a  similar  subject, 
I  followed  the  ruline  of  i  .r.  Lane  in  the  premises  and  determined  that 
a  teacher  micht  act  as  a  member  of  the  Board  of  education  without 
violating  ection  4  of  Article  .VI  above  mentioned,  basing  my  con- 
clusion upon  the  fact  that  a  teacher  In  the  public  schools  was  an 
employee  and  not  an  officer.  This  conclusion  is  supported  by  the 
cases  of 

Kdnnedy  vs.  Board  of  Education, 

ee  Cal.  483. 
l.(:arlon  vs.  Board  of  i,ducatlon,' 

97  Cal.  606. 
Patton  ¥■•  Board  of  Health, 
127  Cal.  388. 
Leynal  va*  Johnson, 

105  Gal.  App.    694. 
iviartln  vs.    t'isher, 

106  Gal.   App*   54. 

You  will  note  the  language  In  both  charter  provisions  that 
the  inhibition  runs  ui^.ainst  one  holding  a  salaried  office,  and  does  not 
refer  to  persons  occupying  a  position  or  an  employment  under  the  city 
and  county  government.   The  charter  provisions, bolng  in  derogation  of 
the  oonatltutlonal  rights  of  persons  to  work  as  they  see  fit,  must  be 
strictly  construed  and  cannot  be  extended  beyond  the  actual  prohibition 
contained  In  the  charter. 

You  are  therefore  advised  that  the  charter  provision  does 
not  prevent  those  occupying  positions  in  the  Jchool  Department  from 
also  acting  in  the  capacity  of  Playground  Directors.   I  understand 
that  t}ie  duties  of  one  position  do  not  interfere  with  the  duties  of 
the  other.   If  they  did,  the  two  r)ositiona  would  be  incoir.patlble  and, 
irrespective  of  charter  prohibition,  could  not  be  occupied  by  the  sane 
person. 

Very  truly  yours, 

To  the  Controller* 

CITY  ATTOHtoY* 
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Febrnaxry  29,   1938. 


^^UBJUCT:     Contribution  by  City  for   the   purohese  of 
lands  In  Larln  County  to  ba  deaated  to 
United  K-tates  aovernsient  for    .&r   L.«partraant 
purposas. 

I>aar  sir: 

You  have  aslcad  that   L  advise  you  as  to  the  rl^rht  of   tha 
City  to  aaka  a  contribution  froxr*  its  publicity   t*nd  edTertialnc,  fund 
to  aid  la  the  purohasa  of   land  for  tl^i©  GoTwrniuant  of  tha  United 
estates  Riid.  to  ba  used  and  occupied  by  the   ..or    >epartPient   se  a 
Bombing  Base* 

0  I'   I  K  I  0  K 

Tha  authority  for  the   larylng  of  a  tax  for  publicity  end 
adysrtiaing,  end  the  lisaking  of  approprlationa  frora  the  mouaya 
raallzod  by  sueh  tax,  le  found  In  L^ection  4041  •&  of  the  ioli%lcal 
Coda*   The  pertinent  laui^uaga  of   the  ^eotlon  is  as  follows: 

"The  Board  of  -upervieors  In  their  raapaotlya 
eountiea  shall  have  Jurisdiction  end  power  to  lery  « 
special  tax  not  to  exceed  four  eonts  ori  the  one  hundred 
dollars  of  the  asseseed  Teluation  of  ell  property 
within  the  county  to  be  ueed  in  adirartlslne,  exploiting 
and  making  icnown  the  reeonroea  of  the  county,  for  tha 
purpose  of  Inducing  innigratlon  to,  »nd  increasing  the 
trade  and  coajrerce  of,  aeld  county,  or  for  exhibitln/i 
or  advertising,  for  said  purposes,  the  mjrioultural, 
horticultural,  vltecultural,  etc.  resources  of  the 
•ounty." 

You  will  note  that  the  tax  is  levied  and  the  oontrlbutlon 
may  be  mode  not  "to  induce  izaiai^:ratlon,  ate."  but  "for  advertising. 
exploiting  and  maj^irik'  kuowt  the  resources  of  the  county,  for  the 
purpose  of  inducing  JEgalgration,  etc,**. 

In  my  opinion  a  aontribution  for  this  purpose,  while  It 
might  tend  to  Induce  iBBolgratlon  or  Increuee  trade  or  oocurierce  with 
our  County,  doos  not  accomplish  this  purpose  by  advertising  or 
making  known  our  reaouroes,  and  therefore  I  believe  tluit  It  is  not 
a  proper  charge  against  the  publicity  end  advertising  fund. 

Hoaever  there  Is  another  method  by  «ihlch  the  dAslred 
contribution  cnn  be  laade.   The  ISSI  osslon  of  the  Legislature 
amended  t,e  '.ct  of  !  ay  27th,  l'^21,  which  permitted  a  county  to 
acquire  land  and  donate  the  some  to  tho  ederal  Oovernmont,  so 
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thet  the   lend  might  bt  •Ith.r  within  or  *^  J*f  "\i;-«  JJf ,^.^2^" 

county.       Th«  Arj^ndment  to   th«     ot   is  faimd   In  the  >,t»tute8  cr 

1031,   ot  per.e  363,   end  its  pertinent  portion  thereof  re««8  as 
followej 

":eotlon  1.        honevor  the  boerd  of  euperrleore  of 
any  eounty  or  the   le/?ielativa  bo4y  of  eny  iB\mlolp«l 
oorporatlon  now  or  hereaftar  orgaalaed  In  this  etate 
•hell  oonelder  it  desirwble  or  expedient  to  tender  to 
the   United  .tetos,   for  tr.e  use   of  the  war  deimrtntent 
or  cuetoaa  and  ijamlgration  offices  or  the  navy  depart- 
ment,  any  lands  within  this  state,   whether  within  or 
without  any  auoh  county  or  municipal  corporation,   which 
aay  be  determined  upon  by  the   aaid  board   jf   auporvieors 
or  le^i slat ire   body,    such  board  of  supervisor a  or  leg* 
islatlve  body  may  by  a  four-flftba  vote  acquire  and 
pay  for,   out  of   the  general  funds  such  lands  as   It  may 
determine  upon  and  ai|ry  improve   such  lands  or  improve 
any   lends  owned   or  held  by   such  county  or  municipal 
corporation  or  raay  convey   ony  lands  ovrnoi  or  held  by 
such  county  or  municlp-1   corporation  to    the  United 
atatas  for  the  use  of   the  war  departnetit  or  the  navy 
departwent   tl^reof ,   or  customs  and  limigration  offices. 

Therefore,    if  tne  City  has  sufficient  noneys  t»  the 
general  fund,   an  appropriation  oen  bo  :r.ade  therefrom  tor  JJe 
pSrpoae  of  aiqulring  euch  land  in  .  aria  County  as  ^rl%^^[^^^ 
and  the  sere  can  be  presented   to  the  iTederal  Government  for   tte 
use  of  the  »iar  Department .       Twelve  xneiabers  of  the  ^'O'^J'^^^* .  _^ 
"u  ervisors  ;uust  cc^cur  in  r.aklng  its  appropriation  and  author- 
Isin^  the  transfer  of  the  land. 

blnoerely  yours. 


GITY  ATTCRKilY, 


To  the  Mayor. 


Copy  to  the 

Board  of  i.uper visors. 
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February  29,    1932, 

tiUBJUOT:     ejection  149,    jharter,    .erralta     roercenoy 
AppointPientB  not  to     xoee     ITinoty  l>aya 
In  i.ne  Fluoal  Year  and  Allowe  aomtensatlon 
therefor  to  the  Appointee. 

QentlesMint 

Your  letter  of  the  nineteenth  instant   :ireaents  two  questions 
oonoeming  the    troylsions  of  jeotlon  149  of  the   Charter,   for  ry  o'llnlon, 
in  the  following  language t 

"i.'leaae  adrlse  ua  as  to  wliother  or  not,    when  a  list 
of  elieiblea  for  a  oertaln  poeitlon  is  net  available  at  the 
expiration  of  a  sixty  day  emersency  appointment,    r,e  r^ay  author- 
ize another  ap'ointment  to  such   rositionv     ;,1do,    if  the   stme 
person  la  ap;>ointed  to  &uoh  '>osition  under  tho  second  enor(^n- 
cy  appointment,   may  he  be  ooa:)ensator*  under  the  two  appolnt- 
nents  for  a    ^erlod  not  exo«edinr>;  ninety  days  in  any  fiscal 
year?" 

OriKiCK 

oeotion  149  of  the  Charter  oroTldee: 

*»  Vhen  no  list  of  oli^^ibles  io  evailable  for  a  '>o»« 
ition  requisitioned  by  an  a^ipointin  Uj^^ficer,    the  ooisiaiiis- 
lon  nay  certify  for  eaer^ncy  appoint  eligible o  froia  another 
list  Aoened  by  the  eMBaletlon  to  be  suitable  to  temT)orarily 
provide  the  serriee  desired,   or  aay  <^uthorize  the  appointing 
officer  to  jnake  an  emergency  aiointi-ant  thereto  for  a     eriod 
not  ezeeeding  sixty  days  and  only  until  regular  appolntsients 
tmder  the     rorisions  of  thia  charter  can  bo  made.     The  com- 
mission shall  iirsnediately  hold  an  examination  and  estrblish 
an  eligible  list  for  such  position  or  positions.     If  its 
annual  ap. ropriatlon  ia  insufficient  to  meet  tho  cost  of 
said  exanlriation,    it  .shall  report  to  the  mayor  tho  estlsaatod 
oost  thereof,    and  the  mayor  ohall  request  and  the   auporrisors 
shall  i&ake  eup^lenontaX  appropriations  therefc^in  the  manner 
provided  herein  for  supplemental  appropriations.     KO  person 
shall  be  com  ansa  ted  under  any  aioar^enoy  appointment  or 
appointfloents  as  authorised  by  this  seotion  for  n   !«riod  ez- 
ooe  ling  ninety  days  in  any  fiscal  year,    and  no  claim  or 
warrant  therefor  shall  be  ep; roved,    allowed  or     aid  for  any 
ooa:>ensation  in  excess  of  such  ninety  days.** 

Insofar  as  this     rovlGion  affeota  tho  rijr.ht  of  departments  to 
oake  non-civil  service  api>ointnQnts  to  ci'ofl.servico  pofiitiona,    the     ro- 
viaion  quote*'   Is  not  dissimilnr  to  the     rovisions  ur^n  the  sa-ia   sito  jeot 
contained  in  the  old  ohrirtor   (.:.ec.   10,   .^rt.  XIII).     Both  provisions 
give   to  the    .)ivil     ervice      ;oimiiii,sion  the  ri,ht   to  autlioriae  emerceney 
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appointments  for  o     eriod  "not  exoeeains   sixty  days",       hother  the  authop- 
IsatiOB  alr>t  h»To  1mi«d  renewed     under  the  old  charter     ro vision  was 
never  Judiolally  detenalnea,    out  It  1»  a  wall  known  fact  that  certain 
abuses  of  the   sixty  day   :  rivlleg*  crer^.t  Into  the   ayatem  and  that  eiaor- 
£^enoy  ap  oijiywntg  aad*  tmder  the     rovlsion  were  renewed     at  thirty  or 
sixty  day  Intervuls  so  that  the  aaise  rersons  occupied  positions  for 
periods  extending  to  several  years.     The  frtaaers  of  the  now  charter 
undoubte  ly  attem  ted  to  renedy  this  condition  and  wrote   into  the   chart- 
er the  sixty  day  provision,   and  edde     thereto  certain  other     revisions 
makin.?  It  inoumhent  upon  the  Joianission  to  hold  ejaualnations  for  pouitions 
where  authorisations  for  teii  ^rary  appolntmonts  wore  i-mdc,   and  to  positive- 
ly prevent  a  continimtlon  of  the  abuse  of     Gmittinr':  non-civil  service 
appointees  to  oooupy  civil  service  positions:  for  any  extended  :  eriod  of 
tia»»  wrote  the  rather  drastic  provltiion  that  "no  person  shall  be  com- 
pensated under  any  eraorgenoy  aPi>olntm©nt  '  '"  for  a  period  cxoeedinu 
ninety  days  in  any  flseal  year,'' 

It  would,    therefore,   appear  to  me  that  if  the  charter  frapiors 
desired  to  Bialce  the  limit  of  an  emerr^ency  apiwintment  only  ylxty  days, 
thoy  would  have  also  made  the     oriod  of  tirw  for  wvaoh  the  a  i>oint©e 
was  to  be  ooaionaated  the  oeoie,   and  that  in  imakin.:  It  thirty  days  loni:;er 
they  realized  that  there  lait^t  be   cases  Khore  lists  of  ellr;ible8  co\ild 
not  be  obtained  within  the  sixty  dfjy    eriod,    and  to  prevent  th^  age 

of  public  business  permitted  the  tudltional  thirty  day  a  >roint 

ch,    of  course,    neeessitates  the  renevial  of  authorization  of  e,    oint- 
t  for  the  additional  time,   but  for  no  longer,    thereby  dainc  f-viay 

o    possibility  of  enerconoy  appointonents  rl})oninG  into  what  sobmi- 
became     practically  a  jxiZBuaient  ro  a  it  ion, 

Tou  are,    therefore,   advised  that  if  it  has  not  been  possible 
for  you  to  obtain  ollgible  lists  for  positions  in  the   civil  service 
'  Ithin  the  sixty  day   ^erlod,   you  may  renew  the  iuthorization  for  a  non- 
11  service  a:  rointinent  for  a  further  t  eriod,   not  to  excee     thirty 
.  s,    and  only  until  eligible  lists  are  evallable, 

vS  to  what  would  be  your  duties  if  it  were  not   nonsible  to  hold 
an  examination,   or  if  an  oxamlTintion  were  held  and  no  ellflbles  were  ob- 
tained,  need  not  be  decided  at  this  tinie,   except  to  etote   that  If   uuoh 
a  condition  ahould     arise  the  e«»e  person  could  not  be   nemittsd  to  be 
aom->en8ated  for  nore  than  ninety  days*    service. 

Yours  very  truly. 


oivU  oervloe  oonalssion,  3117  AWOHRKT 

City  Hall, 
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Ittbruary  20 »  1932. 

SUBJECT:     In  re:     /JsaendHMint  of    ^ulciry  Ordlnrmoe 
to  ProTld«  Compensation  tor    jnploy&ea. 
In  ikooordance  with  that    teoelved  on 
January  1,   1931  •  -"iv*..  ;r    ^.r.     >.?. 

GmitlaB*nt 

You  h&TO  aslrad  toy  opinion  aa  to  your  rigbt  to  emend  the  sal- 
ary ordlnanoe  heretofore  adopted  by  your  Board,  and  esj^olally  that 
section  thereof  dealing  with  the  I.:unlolpal  Tiftllway,   to  the  end  that 
one  urnfiture  winder,  one  foreman  llnenan,  tvo  oar  repairers  doing 
shop  irelding  end  two  foremen  car  repailrera  should  rocelve  the  saBS 
compensation  they  were  reoe lying  on  January  1,  1931*  mr* 

It  appears  from  your  statement  that  the   persons  occupying 
these  T)08ltion8  were, by  reason  of  the  hi£;her  eharaetcr  of  the  work 
which  they  wore  t^erfonalng,  coupe nsa ted  beyond  the  fellow-workxien 
of  their  craft.     The  eompensation  beln{;  giyen  to  scan  by  reason  of 
difference   In  the  work  and  to  others  by  reason  of  the  fact  that   they 
were  working  as  foremen  oyer  other  employees  in  the  railway* 

It  further  appears  that  Instead  of  oom-^enQatinj;  them  at  a 
higher  rate    er  day  or  per  hour,    they  were  conpensated  ut  the  saioe 
rate  as  their  fellow- worlonen  but  were  allowed  credit  for  additional 
time  to  make  up  the  additional  compensation. 


Oiiiaow 
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Under  the  present  charter  suoh  a  inethod  of  compensation  would 
not  be  legal  but  your  attention  is  directed  to  .lection  71  of  the  chart- 
er, which  nroyides  that  any  comriensation  paid  as  of  January  1,  1931, 
to  an  incumbent  who  legally  held  a  position  in  the  city  and  county 
service  shall  not  be  reduced  so  long  as  such  incumbent  locally  holds 
vueh  nosition. 

rrhlle  the  method  of  al lowing  the  additional  pey  may  not  hoye 
been  legal.  It  was  a  ^>ractice  which  oertalned  for  many  years  and  It 
was  well  understood  by  all  that  the  parties  in  question  were  not  work- 
ing the  additional  time  required  to  make  up  the  pay  but  were  recelyinc 
it  as  compensation  which  the  management  of  the  railv/ay  felt  that  they 
were  entitled  to  by  reason  of  the  extraordinary  character  of  their 

Under  these  conditions  the  employees  were  recelying  a  certain 
cospensation  for  a  certain  number  of  aclual  hours  worked  and  If  we  are 
to  liye  up  to  the  letter,  as  well  as  to  tlie  spirit,  of  section  71,  I 
an  of  the  opinion  that  when  you  framed  your  salary  ordinance,  the 
comnenaation  should  have  been  fixed  either  upon  an  hourly  or  por  dion 
basis  so  that  these  employees  world  have  reoelyed  the  sane  com; sensation 
which  they  were  recelying  on  January  1,  1931,  for  the  same  number  of 
hours  worked* 
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sJtotion  73  of  tbo  charter  providas  that  '*axiy  increase  In  the 
n\uaber  of     osltlons  allowed  for  any  department  or  office,   and  senior- 
ity or  other  cosipeni.>atlon  Increases  authorized  as  T>rovlded  elsewliere 
in  thla  charter  for  officers  or  enployees,  may  be  covered  by  arjond- 
ment  of  the  appropriate  section  of  the  ordlnanee  (salary)  herelB 
referred  to,  *  *  *." 

It  would  appear  to  me,  therefore,  that  you  h^y  the  reqtuiulte 
power  to  eiMmd  the  appropriate  saotion  of  your  aalary  ordinance  In 
order  to  provide  those  employees  with  the  compensation  which  they  were 
receiving  on  January  1,  1931 • 

Incidentally,  I  niay  state  that  I  presented  this  matter  to 
the  public  Utilities  Coratilsaion  which  liaa  jurlacLlctlon  over  the 
}v!unlc  Ipal  P>a  ilway  and  the   increase  of  tho  salary  was ,  \sy  vote  of  that 
connlaaion  taken  at  its  last  raeoting,  duly  approved* 

Yoxors  sincerely, 


"^TTTZ^Fm!^ 

alary  HOheduJ'  -^^* 


Board  of  v>upervlsore,  j.  tty  a 

City  Hull.  ^^- 

.  sal- 

fmt 


#1 


:    QBEMI   as 


,    ui:*«>«r.i  c 


'.l^.trr^bi-yfTJ 


,\.'.i;'reoi;i:6   atuoy 


Mffv^ '!"...    \^iL 


,e'10«iV^8qj 


X'ii 


Kerch  Z,  1932. 

dUBJiSCTt     Adjustmont  of  Teaohars*   oalarlea 
b«e»U8«  of  -.rror,   ttto* 


follows: 


*rhl;'  officft  Is  In  recei^'t  of  your  request  for  an  opinion,   at 

^9  OBiso  of  a 

ad  thj         ,,   ''i*     ^'ii««'  a  teaoher  Las  boon  ,>aid,    pi%JK|^*^ 
.,..vM«o\mtin3  error  or  aona  other  cauae,    at  a  rato  aflfnnfl      .. 
abcTo  the  amount  set  up  in  the  regulur  -:oard  schedule  or 
o  spooi&l  adranced  rate  by  ioard  resolution,    can  the  ?>oard 
le;:ally,    coia.-:»Qncins  for  tho   fiscal  year  1932-1533,    set 
back  :iuoh  basis  of  ^Ay  for  193^>19;33  to   the  ocrrect  amovint? 

*^2,     In  case  the  Board  has  by  resolution  started 
a  teacher  at  a  higher  rate   than  is  oovorod  by  the   salary 
schedule,    through  laisundorstanding  or  froia  any  other  cause, 
can  such  rate  be  now  set  back  for  1932.1Q33,    to  a  rate  in 
accordance  with  the  actual  ''oars  of  teacLing  ex,  eriencev* 

oriNioK 

Answer  to  uestion  IJo*  1 

rlORse  bo  advise  that  if  the  regular  Board  of  flucetion 
salary  jchedulo  provided  a  definite  salary  for  a  teacher  of  a  certain 
class  and  no  oi^eoial  resolution  iras  passed  eonoominc;  the  salary  of 
the  teacher,  such  teacher  must  be  reduced  in  salary  to  conforci  to  the 
schedule  or  to  the  special  resolution  advancing  tao  salary  rate.  This 
is  so,  for  ^0  reason  that  the  salary  of  a  toaoher  luuut  be  fixed  by  a 
salary  schodule  or  by  a  resolution  of  the  ioard  of  -ducation.  Con- 
sequently, if  a  teacher  were  erroneously  ,  c.ld  a  creator  rate  than 
that  rro"\rtLde  by  the  salary  schedule  or  by  lioard  resolution,  such  sal- 
ary would  have  to  bo  reduce  to  what  it  should  have  been  in  the  first 
instance,  to-wit,  the  amount  fixed  by  the  Board  of  education. 

..:iawer  to  ^uestion  I?o»  2 

jection  5.734  of  tho  school  jodo  .ro video  that  a  unifom 
allowance  nay  be  jaado  in  any  schedule  of  salaries  for  years  of  train- 
ing and  for  years  of  oervico.  You  will  note  thct  tho  code  section, 
in  addition  to  .  rovidinc;  for  an  allowance  for  years  of  service,  also 
provides  an  allowance  for  years  of  training,  so  tJiat  in  order  for  a 
teacher  to  be  rated  on  a  certain  yet.rly  bucis,  it  woiiLd  not  be  uocess- 
ary  that  ;iuoh  teacher  should  have  taught  school  for  a  nrmber  of  years. 
Credit  for  years  of  training  could  bo  allowed,  the  sazDO  as  credit  for 
years  of  service. 
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You  will  also  note   that  the   code    section  proTldes  that  a 
"unifoxm"  allowance  roay  be  nade.     This  noans  that  teachers  must  be 
treated  alike  with  resi^oct  to   years  of  training,    and  with  regard  to 
years  of  cervice  in  deteriainln^  their  rate  of  pay*     lao  one  teacher 
can  be  i:iven     reference  oyer  another,   otherwise  there  will  not  be 
unifonaity. 

If  the  3oard  of      .duoation  considered  tho   ease  of  a 
certain  teacher  at  the   time  that  such  teacher's  salary  was  fixed, 
and  ttie  fixing  of  the  salary  did  not  violate   the     rovisionsof  the 
aforesaid  code  section,    the  detcrraination  of  the   Board  of     ducation 
at  the   time  of  fixinf^  the  salary  must  be  considered  to  hare  been 
final  and  conolusire. 

Howorer,    if  it  should  be  determined  at  this  tine  that  a 
teacher  had  been  /riven  credit  for  years  of  service,   or  yaars  of 
training,    that  he  did  not  have, the  rating  is  now  eubject  to  roTi^w* 
The  Board  of    .  uot  tion  ocinnot,   hoTisTer,    reconsider  th.&  case  of  each 
teacher,    and  under  the   caice   uot  of  facts  as  preoonted  in  tl.e  fijst 
instance,   aside  froia  fraud  or  mistake,   determine   differently  at  the 
present  ttae  than  ims  determined  when  the  teacher  was  originally 
encaged. 

the  Board  r  ^^'  * 

iiespeotfully,  >^ 


unjrrr   ti   n- .  CITY  ATTCfifiSY  /ision. 

Board  of    .ducation, 

Jity  Hall.  ,  ^f 
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l5aroh  3,  ltt32. 


'^'.•••klijRT'    t-'.VKRvAr^'it    c-    *Ct,.&   Cltir's    ;  v':-5V««r«.     ^<l«tion 


oUBJiiiCT:     City  and  Co-unty  of   Jan   ^-ra.  olsoo  can  aooept  i 
Glfta  of  Property  yltueted  out aid*  tha 
Boundaries  of  said  City  and  County, 


Dear  ..ir:  ..— . - 

This  offioe  ia  in  receipt  of  yov.r  requoat  for  on 
opinion  as  to  whether  the  oity  niay  accept  as  a  gift  from  the  liaalona 
Rotary  Glut  of  Petra,  in  the  Island  of  ^^lloroa,  the  home  of 
the  Venerable  i'ather  Tray  Junipero  ..erra  on  said  island. 

OPIiaON 

By  an  Aot  of  the  Legislature  (  itata.  18Q1,  p.  2), 
the  Board  of  oupervlsora  is  authorized  to  acoapt  or  reject  in 
Its  discretion  any  frlfts  offered  the  3ity  snd  County,  and  to  hold 
or  dipose  of  the  sane,  and  the  income  or  increase  thereof,  and  to 
regulate  the  use  of,  acoordint.  to  tho  torms  or  tie  gift,  or  in 
the  ovont  the  f^ift  is  imrcrntrioted,  as  It  deems  advisable. 

V.O rearer,  the  acceptance  of  ii^lfts  by  cities  operating 
under  a  freeholders*  charter  is  reflated  by  the  charter  provisions. 

iiGAK  T,  ^AN  FRAi^lSCO,  166  Gal.  576. 

Section  2  of  the  Charter  of  the  City  and  County  of 
oan  ^'rancisoo  provides  thot  the  City 

**may,  subjeot  to  the  restr lotions  contained  in  this 
charter,  purchase,  receive,  hold  and  enjoy,  sell, 
lease  and  convey  real  and  personal  pi-ooerty;  receive  <^ 
bequests,  gifts  and  donations  of  all  kinds  of  prop- 
erty in  fee  ainple,  or  in  trust  for  charitable  and 
other  mrposei;  and  do  all  acts  necessary  to  carry 
out  the  purposes  of  such  gifts,  beouests  »nd  dona-     ^*« 
tions,  with  power  to  manege,  sell,  lease  or  other-      / 
wise  uispose  of  the  same  In  aecord»:.noe  \vith  the        '^^ 
tenia  of  the  gift,  bequest  or  trust.** 
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In  further  enuwerfttlnc  the  clty»B  powers,  ..eotion 
S  states  there  Is  included 

"the  power  to  Roquire  and  construct  plants , 
worka,  utilltle«»  areas,  highways  and  insti- 
tutions outside  the  boundaries  of  the  city  and 
county,  and  riaintonanoe  (iiid  operation  of  the 
some  I  end  the  exercise  of  functions  or  jiain- 
tenanee  of  services  outside  the  boundaries  of 
the  city  and  county,  including  the  expenditure 
of  funds  tlierofor  throut;h  aiiy  u{-enoy.   The 
speoifloation  or  enumeration  in  this  charter 
of  particular  powers  ahall  not  be  exclusive."' 

Aoong  the  povers  and  duties  of  boards  and  conmissions 
enumerated  by  .^oction  19  of  the  Charter  is  subdivision  (d),  which 
reads  as  fcllo'srs: 

**(d)  To  receive,  on  behalf  of  the  city  and 
county,  fiifts,  devlsea  and  bequests  for  any 
puri>ose  connected  with  or  incidental  to  the 
depertraent  or  affairs  placed  In  its  char{:,e, 
and  to  adirilnister,  execute  and  perform  the 
terras  and  conditions  of  trusts  or  any  gift, 
devise  or  bequest  which  loay  be  accepted  by 
vote  of  the  people  or  by  the  board  of  super- 
visors for  the  benefit  of  such  deportiaent  or 
purpose,  and  to  act  as  tru&tees,  under  any 
such  trust,  %hen  so  authorized  to  do  by  the 
board  of  buperviaors*  The  title  to  all  reel 
and  personal  property  now  owned  or  hereafter 
acquired  by  gift,  devise,  bequest  or  otherv;iae, 
by  and  for  the  i>urposea  of  any  board  or  ooraiis- 
sion  shall  vest  in  Ihe  city  and  county." 

The  two  possible  objections  to  the  legality  of 
the;  aooeptanoe  of  the  gift  of  the  home  of  Father  verra  are  (1)  its 
location  outside  the  boundaries  of  the  Glty  and  County |  and  (Z)   the 
purposes  and  objects  of  the  el^t* 

The  provisions  of  tho  oliertor  above  quoted 
si^ecifioally  allow  the  acquisition  of  projects  outside  the  boundaries, 
while  the  inportimt  position  occupied  by  Tather  ^erra  in  the  history 
of  ^an  1  rancisco  is  sufficiont  reason  for  the  ;juintunance  of  his  horns 
for  the  oducation  and  general  tjeneflt  of  the  people  of  3an  Rancisco. 

Juch  a  purpose  Ib  authorized  by  :GAN  v.  :ydi 
FHAliOI^O,  supra.  The  illegality  of  the  acceptance  in  tliat  ease  was 
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based  upon  the  fact  that  it  required  the  control  of  city  owned 
)roperty  by  private  pereons.   There  are  no  roitrictions  placed  upon 
the  ticoeptance  and  maintenance  of  i''ather  erra's  ho;ie. 

..ee,  also,  LiUiODOI.  v.  CITY  OF  '.iAX.Lk   iALLA. 

193  lao.  !• 

I.c^UILL*^  ou  unioipal  worporationa,  2ud  ed. ,  ootion 
1221,  cites  nany  cases  in  support  of  the  following  dootrinrs: 

'The  power  is  usvjally  conferred  upon 
municipal  cor porat ions  to  I'eoeive  bequests, 
gifts,  and  donations  of  all  kinds  of  property, 
within  or  without  tho  city,  in  fee  siraple  or 
in  trust  for  charitable  or  other  purposes  wliloh 
are  luunlcipal,  und  to  do  all  aots  necessary  to 
oarry  out  the  purposes  of  such  bequests,  gifts 
and  donations,  with  power  to  manage,  soil,  lease 
or  otherwise  dispose  of  the  ssas*" 

You  are  therefore  advised  that  the  city  and  County  of 
.an  Francisco  can  accept  the  gift  of  rather  ^erra*s  home  situated 
outside  the  boundaries  of  said  Jity  and  County,  cither  in  fee  simple 
or  in  trust  for  rrneral  educational  end  recreational  purposes. 


aospectfully« 


CITY  *TT^.-i::.Y. 


To  The  ;  ayor. 
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l%r*  4,  1932. 


SUBJiiCT:     Bids  for  Decorative  Peiintlng* 


Dear  ;^lr8: 

Thle  office  1»  In  receipt  of  your  request  for  an 
opinion  as  follows t 

"At  the  last  nesting  of  the  I^oarcl  of  Tru»tM« 
of  the  Viar  leKorial,  the  question  of  the  selection 
of  bidders  on  Decorative  iaintlnc,  was  dlcicuased. 
In  connection  with  the  ;»ar  ;:eiiorlal  project,  It      luuii^C 
would  not  be  possible  to  obtain  setlsfactory  rer.ults  « 
if  the  work  were  thrown  open  to  all  bidders. 

The  .  rehltects  have  prepared  a  clause  which 
they  would  like  inserted  in  the  specif icationa  as 
follows: 

*:^ALI LIGATIONS  OF  l^IDUatS 

J, ^g 

The  decorative  pain tine  herein  cpecifled  shall 
be  of  the  highest  quality,  requlrinc  a  contractor 
whose  exnerience  and  ability  must  be  proved  to  the 
-architect  l-efore  he  will  be  permitted  to  receive 
blueprints  end  cpeolf ications  for  the  purpose  of 
subiaittlng  a  bid» 

The  prospective  bidder,  when  applying  for  blue- 
prints and  specifications,  shall  submit  to  the 
i rchlteot  a  list  of  bulldlnca  in  whleh  he  has  exoouted 
-■'     ol;nllar  decorative  painting.  This  list  shell  include      ■ 

the«tres,  auditoriuias  and  other  slrallar  important         -l- 
rooms*  letters  of  reconmendation  or  other  evidences 
of  ability  Eiay  also  be  submitted. 

The  decision  as  to  whether  a  prospective  bidder 
will  be  permitted  to  aubnit  a  bid  upon  this  work  shall 
be  made  by  the  ^^rohiteot. ' 

kmy  ws  kindly  have  your  opinion  in  rev-ard  to  the 
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It  Is  our  understanding  frora  .rolilteot, 
!*•  Arthur  Brown,  that  in  connection  with  the 
Department  of  Coasaoroe  building,  aiailar  work 
was  awarded  without  corapetitive  bidding* 

ir.  Brown  also  advises  us  that  v.hen  the 
City  Hall  was  boinc  built,  the  upecifications 
were  written  Including  a  definite  allowance 
for  such  work.'* 


OFIHIOU. 

Tho  provisions  of  jjtatutos  roquirlnc  coRipetitive  bidding 
do  not  apply  to  personal  servicee  or  ;^ervlcaa  of  an  artistic 
nature  depending  for  their  vulue  upon  personal  skill. 

5  Mo>iUILU.K,  Sad  Ed.,  page  066, 

In  44  G.  J.,  page  102,  wo  find  the  following  laneuace: 

"The  statute  rociuirlng  competitive  bidding 
ha«  been  oono trued  not  to  apply  to  contracts 
for  serviceo  which  depend  for  their  value  on 
sclentifio  knowledge  and  personal  slrlll,  or 
for  supplies  of  a  noouliar  character  dependinc 
for  their  value  upon  the  personal  olclll  of  the 
jTianufacturer,  or  vshore  an  in^pootion  arid  tost 
are  req.uired." 

In  view  of  the  fact  that  decorative  painting  ie  of  an 
artistic  nature,  and  further,  because  of  the  fact  thit  it  requires 
a  hi^  degree  of  skill,  it  is  Bsy  opinion  that  the  afoieaaid  spec  if  1* 
cation  clause  inay  be  inserted  in  the  specifications. 

Very  truly  yours, 


cnr  ATT0Ri4ii.T. 


To  the  Board  of  Trustees  of 
the  fiar  t'emorial. 
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iiayoh  C,   1932. 
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SUBJECT:     Taxation  of  Uauaad  ztmmXitrj  iToperty.  **^  ^ 

Dear  ^Ir:  ^ 

This  off  lee  Is  In  receipt  of  your  request  for  an  opinion  as 
follows : 

ai^LUBuT 

■♦Your  attention  is  directed  to  ^ectlon  lb  of 
Article  XIII  of  tho  Jontitltutlon  which  is  quoted  in  full 
heroTTlth: 

»All  ::!ro  «rt7  used  or  held  excluolTcly  for  the 
burial  or  other  ormanent  deposit  of  tlie  human  dead 
or  for  t>io  care,  loalntenance,  or  upkeep  of  such  .;roper- 
^.    ty  or  such  dead,  ereept  as  use.  or  held  for  profit,         ** 
shall  be  freo  frori  taxation  and  local  assessment.* 

"jertoln  prororty  in  l:>an  Francisco  which  In  the 
past  has  been  exern-t  fron  taxation  by  virtue  of  the  abore 
quoted  -roTlslon  has  recently  come  imdcr  new  ownership. 
The  new  owners  have  announced  their  intention  to  utilise 
the  ;ro:erty  for  a  -surrjose  not  In  keeping  v/lth  the  nro- 
visions  of  :i.ectlon  lb  of  Article  aIII. 

sUESTIOH:  —-^  "■  ■ 

*-'*'  ^"-^      (1)  la  ^roi^erty  heretofore  exempt  under  section 
lb  of  -s-rtlcle  XIII  of  the  constitution  no  longer  ex- 
empt from  taxation  beoauso  the  owners  liave  announced 
their  Intention  of  usln^:  the  xor^rty  for  some  ur- oce 
other  than  burlaJL  of  the  human  dead? 

(2)  Does  the  exhumation  of  bodies  fron  hereto- 
fore exewnt  cewetery  land  render  the  land  oubjoot  to 
taxation? 

(3)  Joos  the   oxhuiactlon  of  bodleo  from  a   ;ortlon 
of  heretofore  exerept  cemetery  land  render  tho  whole 

used  aj-    property  exempt  from  taxRtlonV" 
Instant  ■-... 

-re-^wt^'.  OPINION 

:;eotlon  lb  of  /.rtlole  XIII  of  the  Conctltutlon  of   lallf  crnla 
reads  as  follows: 

"All  '^>roperty  used  or  held  exclusively  for  the 
%ufial  or  oth«:     emenent  deposit  of  the  human  deed  or 
for  the  care,   maintenaitee  or  u  4:eep  of  ssuoh     ro-orty  or 
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suoh  dead,   except  as  used  or  held  for     roflt,    shall  be 
free  from  taxation  and  looal  aaseaaioont*'* 

IM  examlxvatlon  of  the  forcr*'"  ~  oonctltutlonal     rovielon  dis- 
oloses  thut  it  was  intended  for  the  o  of  exerr  tine;  fron  taxation, 

oenetery    property  in  which  human  bouiuB  .vore  either  already  deiX)alted 
or  in  which  they  were  intended  to  bo  deposited,   or  for  the  care,   naln- 
tenanoe  or  upkeep  of  suoh  property. 

It  is  elementary  that  tax  oj-on 'tlon  attitul^i^Mist  ^'' S^ttlot- 

ly  eonatrued,   hence   they  cannot  be  extended  beyond  their  exact  lang- 

ua,,-©  •  ,- 
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211  Jal.  387;  *^ 

^YPHEui  LAWK  32i'j:T2HY  ASjK,  v.   :.AIf  TRMlQl^OO, 
284  I'ao.  506*      (Dist.    Jourt  of  Appeal  o&de.) 

In  5  Lo^UILLaN  on  LTunioipal  s:U3rporation8,   Snd    .d.,   2318,  vo 
find   the  following  i>ertinont  languagt: 

"iTo :>erty  acquired  for  cemetery  purposoa  under 
that  statute   is  exexapt  frcaa  the  time  of  its  acquisition, 
eren  though  not  used,   and  it   is  not  essential,    to   inaure 
exem  tion  that  graves  should  be   in  it;  said  the   sane  rule 
holdo  eyen  after  burials  in  the    property  have  be«n  pro- 
hibited by  lawful  ordinance." 

IH  RS  ORAIIDTIBW  AYKKUE   IN  CITY  OP  MEW  YORK,    165  «.  Y.    J.    238, 
the  eourt  saidt 

"iToi^rty  acquired  for  cemetery   nirposes  is  ex- 
empt from  the   time  of  its  acquisition,   eren  thou  *  not 
used,   and  it  is  not  essential  to   Insure  exem-^tion  that 
graTOs  should  be  in  it       *   *  *.^  q^^^  ^^^^  saiae  rule  holds 
eTsn  after  burials  In  the     roperty  have  been     rohibited 
„    by  lawful  ordinance  ♦♦♦*,«« 

Jeo  also  I     PiXPLS  r*  aTILLw^XL,   C3  N.     ..   56   (i;.   Y.) 

These  citations  deal  with  cemetery     ro party  in  use  or  to  b* 
used  and  demonstrate  the   rule  oonoemin^  such  iroperty.     However,    the 
instant  situation  is  somewhat  different,    in  that  it  deals  with  the 
abandonment  or  oontemplatsd  abandonment  of   presently  used  cer^tery 
property. 

It  would  appear  that   if  the  cemetery  owners  of  burial     roper- 
ty  have  announced  their  Intention  of  using  the     ro'>erty  for  some 
purpose  other  than  the  burial  of  the  h\iman  dead,   after   tiio     roverty 
has  been  actxially  discontinued  as  burial   .rooerty,    and  is  no  lon^jer 
used  for  tiie  care,   maintenance  or  uy^koep  of  burial     roperty,    such 
property  is  aubjoot  to  aasesanent  and  taxation,    for  the  reason  the;t 
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it  no  longer  ooii»3  within  the  purriow  of  the  aforesaid  coniitltutional 
proTision,    slnoa  the     roperty  ie  then  no  loncer  use  ,  or  lield  e:!iclus- 
ivoly  for  tho  b\irlal  or  other   r^rmanent  dojoslt  of  the  human  deed, 
or  for  the   oare,   maintenance  or  upkeep  of  auch   :  rojjerty,   bearinc  in 
aind  that  your  <iUCction3  oonocm  tlie    Jlty  and  Joimty  of  aan  I'ranoisoo, 
whore  by  law  no  further  burials  are  i^omltted. 

The  exhumation  of  bodies  frcwa  heretofore  exempt  cemetery 
land  renders  the  land  subject  to  aaneeoment  and  taxation  if  there  ia 
no  further  intention  of  usins  the  land  for  burial  purposes,   and  if 
the  land  is  not  uoed  for  the  care,   loaintenanoc  or  upkeep  of  cetaotery 
pro,)erty«     The  exhvaaatlon  of  bodies  frora  a    ortion  only  of  exenjt 
0Mie%03ry  land  does  not  ronder  the  n^ole  of  the     ro;>erty  liciblo  to 
assessBtent  and     taxation,    when  practic&lly  the  whole   thereof  is 
still  dovoto     to  the  Vises  iiGationo(!',  in  the  constitutional  r^ro vision^ 
nit  if  a  portion  of  the  oer«tery  land  wore  no  longer  in  use,   and  no 
longer  rnnlntained  for  the  care,   rx intenanoe  or  upkeep  of  burial  lend, 
Buoh  .ortion  would  not  be  erori  t  from  taxation,    and  it  would  be  your 
duty  to  assess  it^ 
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A  '>J..GT:  ii;xpenseB  of  nalntaaanoe  of  the  stelnhart 
Aquariun  la  QolAen  Gate  itx"^,  and  isanxier 
of  paylne  s«mo« 


Doar  ^iri 

1  am  In  receipt  of  a  letter  fron  the   .rosidont  of  the 
California  AOadeiay  of   jolenees,   relative  to  the   auditing  of  the        '-' 
deaandfl  of  that  organization  for  the  operation  and  inaintenanoe  of 
the  Jtoinhart  Aquarium  in  Golden  Getd  ?arlc. 

It  appears  that  in  the  annual  budget  crdiaenoe  of  the 
l^erd  of  jupervif-ora,  adopted   in  June  of  1931,   the   arm  of     50, 000.00 
«ka  budgeted  for   the  .^laintenanoe  of  the  Aquarium,   and   that  for  nany 
years  it  has  been  the  ouatom  to  permit  the  California   /.oadeiny  of 
.;Oienoos,  which   iy  oliari^ed  islth   the  management  of  the  Aciuarium,   to 
draw  at&inst   tlie  oaount  cG-lowed  In  the  budget  for   the  Kfilntenanoe  of 
tlw  .i^quariUB  without   the  neoeealt/  of  the  Board  adopting  an  itenized 
budget* 

In  the  annual  appropriation  ordinance  adopted  in  the  early 
part  of   the  present  year,  as  »<oll  aa  in  the  annual  atslary  ordinance, 
MfcJittsaBipt  was  x»ade  to  budgiet  &nd   itemize  the  manner   in  whloh  the 
flgjtpandltures  for  the  niaintenanoe  of  the  y.quarlun  were   to  be  made. 
The  .vOadeLiy  oontanda  that  under  the   trust  created  by  tho  will  of 
Igniitz    .teinhart  it  has  the  sole  rlcht  to  detemlno  how  the  enount 
allowed  by  the   »>o?ird  of  .Supervisors  for  the  operation  i.nd  laeintenance 
of  the  Aquarium  ahall  be  apent. 


oi'iiqow. 

Ifinatz    -teinhart  by  his  last  will  e.nd  testaxrient  bequeathed 
to  the  California  AOadeiny  of     oionoes  of    ^n   ilraacisoo,   the  sum  of 
,250,000.00  for  the  erection  cud  completion  of  an  aquarium  to  be 
located  in  the  Golden  .ate  lark,   &nd  adjacent  or  adjoining  the  new 
buildincs  und  ktussum  of  scld  Academy  of    :cionces.     The  bequeat  was 
subjoot  to  sereral  conditions,  but  the  only  one  whloh  it  is  now 
neeessary  to  refer  to  is   tl-.e  fourth  condition  therein  stentioned,  whioh 
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reada  as  follows} 

"Tfa*  raenagcment,  superintendence  and  opera- 
tion of  said  %<iuarluBi  to  be  in  charge  uiid  under  the 
dlreotion  of  celd  ..cttdesiy  of  ..olenoos;     und   I 
expeet  th&t  the  nooeseary  Aind&  for  the  loalntenanoe 
and  operation  of  ^ald  ^.c^uarliua  will  he  fumlahad  by 
the  city  and   county  lor   the  beiiofit  of   the   Inliabl- 
tanta  thereof,  or  others  who  may  enjoy  said  Aqu&rluB 
or  derive  knowlod^o  find  inforiaatlon  therefrom." 


It  i#  The  first  provision  of  the  old  o'tinrter  nhloh  in  any 

way  psrtains  to  the  ^vquarixm  la  found  in  ^iubdivlslon  43,  ^ectlon  1, 
Chapter  11,  ..rtiole  II  thereof,  tind  elves  to   the  Hoard  of  ^supervisors 
the  riglxt  to  aooept  gi^'te  of  buildings,  properties  t.nd  moneys  for  the 
purpose  of  (-stablishing  E.nd  rialnt&lning  a  public  ..q.uariu]n,  and  to 
apTJropriate  frow  the  Gejaoral  iXind  of  the  City  aM  County  not  less  than 
I'wonty  Thousand   lviJO,000.00)   :^ollars  annually  for   the  aup-)ort  r.nd 
naintenanoe  of  a  public  at^uariusi. 

This  aeotlon  was  added  to   t}ie  cliarter  by   Ihe  unend- 
a^at  of  .loveinber  7,  1016,  and  U.  referred  to  In  an  opinion  of  ;  r* 
George  Lull,  wy  nredaoefjsor  in  office,  under  date  of  ;;ay  20,  1918, 
rendered  to   the   ooard  of  *  erk  Coi-miasloners.     In  that  opinion  :  r. 
Lull  deals  with  the   question  as  to  whether  or  not  the  I'ocrd  of    super- 
visors have   the   power  to  luake  un  appropriation  directly  to   the 
Uallfomla  .^oadeuy  of  sciences  for  the  operation     ;d  mrilntenancc  of 
the  ...cuarlum.     ..t  that   time  tliere  had  been  no  roriial  acceptance  of 
the  gift  of    T*    .telBhart,   and   the  Aquariua  had  been  constructed  in 
thtt  Park  with  the  pemission  of  the  lark  Coinmiseion.     rr.  Lull 
detemined  that  there  might  be  aome  question  ua  to  t^.e  propriety  of 
the  Gity  ofikiug  an  ^[iproprlation  directly  to  the  ..cader^,  nnd 
suggested  that  it  be  siade  to  the  iark  Corumisoion  and  that  the  i  erk 
Oonaission  would  enter  into  an  urrangetnent  ulth   the   ;  cadeioy  to 
superintend  and  maintain  the  i.quarlum.     i:r*   Lull  states  in  his 
opinions 

or  tiie  "'^''■ 

the  gii  .,  ^Thls  oould  be  dons  by  direct  contract 

whieli  resKi between  the  Park  Coimaisslon  and  the  Academy,  by 
which  for  the   sum  appropriated  in  the  budget   the 
Aeadeny  would  undertake  and  Guarantee   i^he  .xiin- 
tenanee  and  ijuperintendence  of  the  :.quarlum.  ^^ 

v.hlle  it  would  be  preferable  to  na'/os  the  apr^roprie- 
tlon  directly  to  the  i^oadeiqy  of    .ciences,  treating 
the  *.QU,d.mav  eo  far  ae  the  ..quarium  Is  concerned  us 
a  public  body  in  view  of  the  lancuage  of  the 
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charter  oonoernine  the  appropriation  permitted 
by  the  olinrter  to  be  nade  for  the  inalntenauoe 
of  the  .-(iuarivua,  legal  difficulties  nleht  be 
enoountered,  but  I  see  no  local  objection  to 
the  aoheiae  outlined  above  by  which  the  approprla-     f 
tlon  is  laade  to  the  Board  of  Park  Coramlss loners 
to  be  expended  by  It  through  the  .vcodemy  of 
Jolonoee*   Inasrtuoh  as  a  charter  anendtaont  elec- 
tion will  be  held  this  year,  I  would  suggest  that 
a  charter  cnendnent  ought  to  be  presented  to  the 
people  by  which  a  rooro  direct  way  of  dealinc  with     -b 
tb©  laatter  would  be  afforded."  -tJ-t 

It  is  evident  that  Mr*  Lull  deemed  the  matter  of  waking  a  direct 
appropriation  to  the  ..oadeiny  would  be  the  nost  expeditious  way  of 
complyins  with  the  conditions  of  it.  ^teinhart's  boqucst,  cjid  while 
he  doubted  the  propriety  of  aaking  an  appropriation  directly  to 
the  Acadeny,  ha  ap^oroved  the  fcppropriation  beine;  ncvde  to  the  loerd 
of  Park  Goimissi oners  and  by  that  body  turned  over  to  the  ^.caderay, 
which  in  efi'eot  accomplished  the  purpose  of  an  original  ap  )ropria- 
tion  being  nade  to  the  ^^.oadeioy* 

It  is  quite  evident  that  ^r«  IaiH  waa  of  the 
opinion  that  by  u  pro])er  charter  aiaendnont  the  appropriation  could 
be  made  directly  to  the  ..caderoy,  end  in  lioveraber  of  1918,  sub- 
division 43-;.  was  added  to  the  charter*  This  subdivision  deals 
directly  -rtith  the  beouost  of  J.'r.  itclnhart,  sets  forth  the  condi- 
tions contained  in  his  will,  end  accepts  the  bequest  upon  the 
conditions  aet  forth  in  the  will.  le 

It  is  a  principle  of  law,  too  well  K^^ettled  to  need 
the  support  of  spec if ic  authority*  *ha*  when  a  bequest  of  this  kind 
la  accepted  under  certain  conditions,  the  performance  of  those 
conditions  lecoine  practically  a  contract  between  the  dcnor  and  the 
person  aoocptlnG  the  £:lft,  and  therefore  are  not  subject  to  change 
by  subsequent  leeialation,  without  the  consent  of  the  donor. 

The  new  charter  practically  continues  the  smnacsment 
of  the  ^quarixm  as  was  provided  for  under  the  aijendinent  accepting 
the  gift.  The  oroviaions  on  the  subject  are  found  in  ..eotlon  52, 
which  reads  as  follows: 

"The  managament ,  superintendence  and  opera- 
tion of  the  .'teinhart  Aquarium  shall  be  in  oharg* 
and  under  the  direction  of  the  California  Aoadomy 
of  .oienoes  of  jan  /ronclsoo«(  Necessary  funds  for 
the  naintenanoe  emd  operation  of  said  aquarium 
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shell  be  rurnltihed  by  the  oity  and  ocrunty 
to  the  Jalifomia  ..oademy  of  .clences  of 
^an  -ranoisco,  subject  to  the  budget  and 
fiscal  provisions  of  this  c]iarter." 

It  la  noted  from  the  above  section  that  no  attempt  has  been  nade 
to  disturb  t'.e  nanagamont  of  the  Aquarium,  and  it  is  specifically 
stated  that  the  necessary  funds  jihall  be  furnished  by  the  city 
to  the  Academy,  cubject  to  the  budget  and  fisool  provisions  of 
the  charter* 

The  budget  provisions  of  the  new  charter  are 
found  in  jectione  69,  et  seq.  Joiae  of  these  provisions  deal  with 
appropriations,  others with  taxation,  end  others  with  the  payment 
of  saiariet.  In  the  instant  case  there  are  no  salaries  being 
paid  directly  by  the  city  and  county,  and  therefore  the  employments 
at  the  ..quarlum  do  not  come  within  the  provisions  of  the  jelary 
Ordinance,  and  v.e   can  only  make  the  provision  in  the  section, 
'•sub  j act  to  the  budget  and  fiscal  provisions  of  this  charter" 
applicable  in  so  far  as  they  may  apply  without  changing  the  condi- 
tions upon  which  the  bequest  of  :  r«  -teinliart  was  accepted. 

Undoubtedly,  any  amount  to  b.e  given  to  the 
Aoadeny  for  the  operation  or  the  -aquarium  will  have  to  be  budgeted 
as  nrovldod  by  the  provisions  of  section  72  of  the  charter,  and  I 
am  or  the  opinion  that  when  an  amount  is  so  budgeted  we  comply 
with  the  conditions  under  which  the  bequest  was  rooeived,  and  to 
oompel  any  lteml2.ation  of  salaries  or  other  expenses  in  the  budget 
or  salary  ordin^inoe  would  be  a  change  in  the  conditions  under  which 
the  bequest  was  received,  und  could  not  be  enforced.  .^ 

You  are  therefore  advised  that  you  nay  audit  the 
demands  of  tTie  California  Loadeinir  of  ciences  for  the  roaintonance 
and,  operation  of  the  .teinhart  /^quarium  upon  proper  vouchers 
received  from  that  institution  showing  that  the  amounts  demanded 
were  actually  used  for  the  purposes  provided  for  in  the  budget, 
and  that  the  salaries  for  the  mnintenonce  of  the  .,quarl\m,  not 
being  paid  directly  by  the  oity,  need  not  be  Included  in  the 
salary  ordinance* 


ory  truly  yours. 


To  the  Controller* 

Copy  to  California  ..cadouiy  of  ciences. 
(1) 
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!..ar.  8,  1552. 


X'BJ^CT:  no-transfer  of  :-mployce»  f  J^^^.^'TJ'^.^^.J?- 
Water  Dc)artnont  who  acquired  their  .!lont8 
of  Citizenship  cubseqiuent  to  ^oquieition  or 
spring  7ftlley  water  Company  propartiee. 


Dear   .irst 

I  on  in  receipt  of  your  latter  in  whioh  you  aak  if 

the   .an  fr  Ji^o'  ater  rl.artmint  ^-«  «-/^,f^\J^,^:*f,S'acaui.i. 
to  their  orlsinal  positions,  persons  who  at  the  tirce  of  the  ac^^^Ji 
tion  of  the  fro^ertioD  of  the  spring  Vallay  '-^ter  -ompary  were  not 
Ji??zoL  a?d^Jerr.ormitted  to  work  outside  the  City  and  0#iuity,  and 
heTe  autsesLuently  kc^ulred  the  righta  of  eitizenohip. 

Thl-  nucstlon  1'  Rs  ;ed  In  view  of  the  rastraialag  order 

of  the   .nrinc  -alloy     ater  Corr.puny  ot    the  time   the  ^i^J. ^J^^^j!®^-,." 
nrorarties     but  who  did  not  r>038e88  the   full  right  of  o^^i*****"*^' 
It  f^rtS^?'np^aS  that  seTeral  of  the  ^^Pj^yr^^^'^^^JifJ^^y^J^i!^ 
Goodell»s  ruling  ^ere  transferred  from  their  duties  within  the  oity 
'aSd  !ointy  to  pLitiona  outside  of   its  ^^^^^^^""VJ^^S/^f  ^^f  *° 
^ofif  for  the  CoTimanY  and  hare   cince  aoqvired   the  rightfi  of  fuXJ. 
cltlzeSihlp!  unf  ?hl  r^Sstion  to  he  deier^dned  is,  can  these  porsons 
he  returned  to   their  former  positions? 

The  ratter  of  the  rir.ht  of  one  who  had  not  attained  the 
,.i.,htfl  of  cltizenahin  to  continue   to  drsT/  oor.pensatlon  as  an  employee 
of^tie  °L  "ancisco  ,  a?er  Department  by  reason  of  l>is  hayinc  been  in 
?he%iS?  ^  ?he   .prirn:  Galley     ater  Coupany  upon  ^^i«  J^^,«  J^,f  ^J^, 
the  oUy  acciulred  the  properties,   and  for  one  year  P^J?5j.Ji^f  ^J^'iS^I 
detormiaad  by  Judge  Goodoll  in  the  ?»^«  °^ .-^^'^^  ^-   ^J^^Sd  th.t  a 
on     oril  30.   1C31.      In  tht,t  case  Judce  -oodell  i.erely  ^®« ''i^J^;^'';  * 
o2r.on  iho  wj^iuot  a  oiti2;en  waa  not   entitled  to  draw  money  Jrom  the 
tJLcSrJ.  aSa  ri^trained  the  Auditor  frora  -VJiJ^'^f.^^.J'^^  ^L^ 
1    ^Lli^v-         1  ii-nHn-   thft  T,ro-'re3s  of  the  litir;ation  It  was  caixea 
W  SuS^  SSSi.ll"f  i^ten«o^'he^?h:^o  were  certain  other  «^loy... 
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who  w*ro  not  oitlzens  of  the  United  ct&tBB  at  tbe  time  the  city 
acquired  the    Jprine  Valley  properties,   but  had  subsequent   thereto 
and  even  during  the  pending  litigation,  acquired  said  ri£;hts,   and 
they  too  should  be   smbjeot  to  the   result  of  hlr,  ruline*     The   Judge 
stated  thftt  hA  nae  not  interested  in  these  parties,  and  that  all  he 
vae  doing  was  restraining  the  Auditor  from  auditing;  the   demands  of 
persons  who  wore  not   citizens* 

Therefore,   I  aa  of  the  opinion  that   the  only  effect 
of  the  order  of  Judge  uoodell  was  to  restrain  tl^  then  Auditor  from 
auditine  the  demuudid  of   the  vurioua  parties  i^ientioued  in  the  order 
for  sarvioeu  rendered  within  iha  City  ond  v/ounty  of   ,>an  xraacisoo 
whilo  they  did  not  poaeese   the   full  rights  of  citizenship*     If  any 
of  thea«  parties  were  per&itted  to  oocupy  their  jioaitlone  with  the 
Water  I'ep&rtment  and  to   render  L.einrices  outside  tlte   Jity  and  county, 
as  was  permitted  by  v>ootion  S  of  i.rtiole   KVX  of   the  old  oharter, 
they  were  not  uubjoot   to  the*   rt^s training  order  oi'  Jud^^e  Cood«ll  and 
coutinued  to  be   enployeea  of   the  Departioent,   and  if   there  ure 
vacancies   in   the  -positioaa  whicli  they  formerly  occupied  within  the 
City  tiiid  County,   it   le  within  the  :po«er  of  the  heaA  of  the    .ater 
Dei)artia«:it   to  re-transfer  said  employees  to  thoao  pouitions* 

uf  course,   if  by  reason  of  the  x'Oatraininf^  order 
aientioned  above,  any  of   these  employees  aevered  their  connection 
with  the  Ueportncnt,  they  cannot  now  be  reinstated  without  examination. 

Y^m  are  advised  also    that  uxider  tlte   provisions  of  the 
present  charter,  the  inliibitlon  acuinat  tlte   eoployiaent  of  non-citizens 
is  applicable  to  all  eiaploye«s  whether  within  or  without  the  county. 

one  *?*•  L.inoerely  youro, 


CITY  i.'i'T'UKiii.T. 
cH»na«s  v£  j.«vt 

To  the  Civil  service  Coiaciiasion. 
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iteroh  10,   1©32, 

SUBJl.OT:     ToachopB  in  111  Ileal txi  shall  not  be  mws^  ijhovldl 

Jrantod  Leaves  of  u.baenoo;  .^ssic^ma&nt 
of  [.'oaohers  shall  bo  laedc  by  Boird  of 
fduoatlon. 

Dear  .^Ir: 

This  office  is  In  reoeiut  of  your  request  for  on  o:>lnion,  as 


I  follows : 


"Ths  Board  of  i,duoatloa  desires  on  opinion  as  to.,  *»,a 
Id  bo  followed  by  the  Board  of  :d-  "^  ^"® 


the  rooedups  that  should  bo  followed  by 

ueation  and  by  the  >u,>erintendant  of  .-ohools  under  the 

iirovisione  of  ^ohool  Jode  ^eotion  5.750  as  followst 

'*1»   .hen  a  i^rson  employed  in  a  ositlon  requir- 
ing oertifioiition  qualifi  oat  ions  ia  absent  froia  duty  on 
account  of  illness  for  a  eriod  of  five  months  or  less, 
should  such  person  be  ijrantod  a  leave  of  absence  by  the 
Board  of  duoatlon  covorinr,  the  eriod  of  such  absence  from 
duty? 

** since  under  the  jode  these  :>ersons  are 
to  be  raid  durin^^  tho  tiine  of  their  absence  it  is 
thought  that  they  should  not  bo  granted  a  leave  but 
should  bo  iJiarke  absent  by  the  .rincip&l  or  other 
person  in  charge,  thoir  namos  being  retained  on  the 
time  roll. 

Qv:       "2»  Is  it  necessary  or  desirable  that  a  substitute 
""leaoher  who  takes  the  .lace  of  tho  absent  teacher  be  assi^^ed 
to  such  place  by  resolution  of  the  Board? 

'^oince  the  eriods  of  absence  may  range  from 
one  day  to  five  wonthe,  and  since  it  is  im, possible  to 
know  at  the  bacinnino  of  such  absence  how  lone  the  ab- 
sences will  continue,  it  is  thought  that  it  would  be 
advisable  for  the  ^uoerintondont  to  assign  from  the 
regularly  established  lists  of  subatitute  teachers 
such  substitute  teachers  to  fill  these  ten  lorary 
vacancies  as  is  now  done  in  the  instances  of  all  ab- 
sences of  less  than  twenty  daya«" 

OPINION 

Section  5,750  of  the  ^chool  Jode  dealing  with  the  -ayncnt  of 
t«a«htrs*  salaries  while  absent  bocuuae  of  illness  makes  no  mention 
of  leaves  of  absence  when  a  teacher  becomes  ill.  In  feet,  there  is  no 
school  code  section  v^hioh  requires  the  Granting  of  leaves  of  absence 
when  it  io  desirable  to  .ay  a  teacher  his  salary  pursuant  to  jection 
5,750  of  the  -chool  Jode, 
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It  la,   tiierefor«,  my  opinion  tlicit  Ittares  of  absonoo  should 
not  be  TTented  in  cases  oooilng  itithin  the     rovisions  of  this  school 
code   sootion.      ^uoh  tecohcrs  ahovild  mersly  be  marked    'absent",    t^ielr 
names  being  retained  on  the  titne  roll. 

section  135  of  the  1831  ohcirter  of   the  ulty  end  county  of  san 
franoisoo  yrovides  that  aissi^jmnent  of  to.  ohers  shall  be  naxde  by  the 
Board  of    .ducation  upon  the  reooosaendatlon  of  the  superintendent  of 
ehools • 

In  Tlew  of  »y  opinion  of  Larch  16,   1»30,   Tfhioh  conooms  the 
same    subject  t.:atter,    I  am  of  the  opinion   that  the  aforesaid  charter 
provision  ^ovorns  and  that  assifpimcnts  must  be  znade  accordingly* 

Re ape et fully. 


dl!ff  /.f^iirJlY 


Mr,  J.  M.   Gwinn,  '^ 

Board  of  iiHucation, 
City  Hall. 
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Maroh  18,    1932, 


SUBJECT:     overpayments  may  be   jeduoted  from 
Teaohera'    :>alarles« 

Dear  sir: 

This  office  18  m  receipt  of  your  request  for  an  opinion, 
as  follows: 

"- mi;' .U1-U3T 

•♦You  recently  ruled  that  the  Board  of    .du- 

octlon  could  reooyer  overpayuients  that  were  made  to  

teachers.  — — — — 

"I  should  llko   to  be  advised  whether  de- 
ductions could  be  Liade   in  the  monthly  falaries  of 
teachers  now  in  the  employ  of  the  Board  of    education 
and  who  have  been  overpaid." 

'    /Hail.  OIINIOM 

.ectlon  440  of  the  Oode  of  Civil     rocedure   provides  as 
follows: 

"Counterclaim  not  barred  by  death  or  asslsn- 
ment.      .hen  crol"demands  have  existed  between  vers ons 
mSer  such  circumstances  that,    if   one  had  brouf^it  an 
action  cralnsfSeoSher,    a  oJunterclalm  could  have  been 
set  UP.    the  two  demands  shall  bo  deoned  compensated  so 
fll  ai  they  equal  each  other,    and  neither  can  be  de- 
-rivtd  of  the^enefit  thereof  by  the  asslcnment  or  death 
of  the  other." 

If  a  teacher  has  been  overpaid  he   is  ^doubtedly  Indebted  to 
the  Board'of^ducatlon  to  th^  ^.tent  of  the  -ount  paid     o  hlm^in^e.- 

Is  indebted   to  the   teacher. 

I  can   niooelve  of  no  reason  why  the  contractual  relationship 

en  oloyer  and  an  emoloyee. 

in  vlow  of   tho  foregoinB,    it  is  ray  o,lnion  that  the   Board  ^ 
Of  Education  may  deduct  overpayments  fr«n  current  -f^J^IJ^^/^^jr     ' 
I  would  suggest  that  when  an  overpayment  has  been  discover  ^.    ^^^^^ 
teacher  be  notified  and  a  monthly  de  uotlon  ^«  ,f-^«J^^^P  -.^ard  of 
there  may  be  no  question  of  a  '/waiver  of  t.ie   rl.it  oi 
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^iduoation  to  set-off,  for  it  mlcht  be  contended  that  since  the  .;card 
of  .ducution  did  not  irriiaediately  deduct  the  tvJLl  amount  of  the  over- 
payment  a  waiv«r  had  occurred. 

Respectfully, 


"UlfyAffo^Hr 


l'.r.  Joseph  Ll.   Gwlnn, 
superintendent  of  schools, 
Board  of     ducatlon, 
City  Hall. 
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SDBJBCT:  Acoeptanoe  of  Bids  After  Time  3et. 


Gontleiaen: 


This  office  l3  in  receipt  of  your  rei^uost  for  an 
opinion  as  follows: 


r4 


"On  some  occasions  the  late  bidder 
has  submitted  his  bid  several  L:inutes  after      ,.^  ^^^ 
the  appointed  hour  for  the  opening  and  the 
r-''®-   Trustees  have  been  at  a  loss  to  know  whether 
or  not  they  should  accept  the  late  bid.   In 
oases  where  none  of  the  bids  have  been  opened 
and  read,  it  has  been  their  policy  to  accept 
the  bid.  In  other  cases  v;here  some  of  the 
bids  have  already  been  read,  they  have 
hesitated  to  accept  the  late  bid. 

Your  opinion  regarding  this  Ksatter, 
taking  each  case  into  consideration,  v/ould  be 
greatly  aii-oreciated.  as  we  do  not  intend  to 
receive  bids  for  some  time  tliere  is  no  creat 
hurry  for  your  reply." 


OP  Hi  ION. 

Prior  to  the  passage  and  taking  effect  of  the  new 
charter,  there  was  no  statutory  provision  providing  that  the 
Board  of  Trustees  of  the  'ar  .  enorial  had  to  accept  a  low  bid. 
section  2  of  the  new  charter  provides  that  all  public  li;iproveraent8 
le^-ally  authorized  under  the  old  charter  might  be  carried  to 
conpletlon  under  the  former  charter  or  under  tlie  new  charter, 
inder  the  circumstances,  the  ?.oard  of  Trustees  might  complete  the 
entire  >ar  i  erriorlal  project  without  reference  to  the  new  charter. 
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In  44  C.  J.  109,  wo  find  the  following  langua^^e: 

"And  a  provision  in  a  city  charter 
that  proposals  uhall  be  opened  on  a  day 
named  or  upon  ^uoh  other  day  as  may  be 
adjourned  to  for  that  purpose,  is  direotory  axeaiot* 
merely,  and  it  is  not  essential  that  the 
time  of  opening  shall  be  continued  by 
regular  adjourmaent  from  time  to  time." 


Doubtlessly,  in  view  of  the  forecolng  quotation,  had 
there  been  a  statutory  provision  requiring  bids  before  the 
letting  of  contracts,  the  tine  element  in  an  advertisement  for 
bids  would  have  been  directory  irierely,  tmd  not  mandatory. 
Tlowever,  where  there  is  no  requirement  for  bids,  end  a  board 
is  £:iven  the  power  to  oontraot  irrespective  of  the  bidding 
process,  it  would  appear  that  there  is  oven  more  discretion  and 
power  vested  in  the  board. 

Consequently,  it  is  my  opinion  that  the  Board  of 
Trustees  have  the  power  to  accept  late  bids,  notwithstanding 
that  they  have  been  presented  after  the  time  rontioned  in  the 
advertisement* 


Heap eot fully. 
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April  1,  1932. 

■JBJ3CT:   Are  Dentists  and  Optometrists  i^xempt 
from  the  Civil  service  irovisions  of 
..  the  Charter? 

Oentleinant 

I  am  in  receipt  of  your  letter  under  date  of  ?.aroh  25,  19o2, 
with  which  you  forwarded  me  a  copy  of  the  followiixc  opinion  rendered  by 
my   predecessor,  :ir.  George  Lull,  on  the  question;  Are  Dentists  exempt 
from  the  Civil  oervloe  provisions  of  the  Charter? 

"JUly  17,  1925. 

SUBJaCTi   Appointment  of  Kon  Civil  ^'®» 

service  Dentists  by  loard 
of  Health. 

Gentlemen: 

I  am  In  receipt  of  your  request  for  an 
opinion  as  follows: 

♦The  Board  of  Health  each  month 
SA  V<  requests  this  Coironlsaion  to  authorize  the 
•*■   appolntrjent  of  eight  non-Civil  Jervioe  Dentists 
at  a  monthly  salary  of  ^^150  and  one  at  a  month- 
ly salary  of  ,-250. 

Kindly  advise  us  at  your  earliest 
convenience  as  to  whether  or  not  these  positions 
are  exempt  from  Civil  Service  exajnination  on  the 
eround  that  the  duties  are  those  of  a  phyaician. » 

OPliaON. 

Among  the  employees  exempted  from  the  Civil 
service  provisions  of  the  Charter  by  section  11,  Article 
XIII  thereof  are  'all  pliysicians  appointed  by  the  Board  of 
Health'. 

The  term  'physician*  is  defined  in  v.ebster's 
liew  International  Dictionary  as  'a  person  skilled  in  physio 
or  the  act  of  healinc;  one  duly  authorized  to  treat  diseases, 
esp.  by  uedioine;  a  doctor  of  xaedicine'. 

♦L':ediclne'  ic;  defined  as  'The  science  and  art 
of  dealing  with  the  prevention,  cure  or  alleviation  of  di- 
sease'; end  'dentist'  as  'one, whose  profession  it  is  to 
treat  diseases  of  the  teeth'. 

In  the  ..rticle  on  Dentistry  in  the  encyclo- 
pedia Brittanica,  11th  ,.d.  Vol.  3,  p.  50,  it  io  said  that 
dentistry  is  'a  special  department  of  medical  science'. 
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It  is  obvious  from  the  lefinitlons  quoted  above 
that  the  term  ♦physioian»  in  its  c®'^®ric  sonse  is  broad 
enou{5h  to  include  dentists.  Ocsos  can  be  found  on  the 
other  liand  which  hr.ve  held  that  dentists  are  not  *  physic- 
ians' in  the  sense  in  which  that  term  is  used  In  partic- 
ular statutes* 

I  have  made  an  e>tended  search  of  the  authorities 
and  have  been  able  to  find  no  ctse  in  which  a  question  sim- 
ilar to  the  one  here  involved  hcs  been  under  consideration 
and  in  my  opinion  none  of  the  cases  above  referred  to  shed 
any  particular  llf;ht  upon  the  yreoise  question  involved  here. 

The  :»urpose  of  the  exerantion  is  obviously  to  per- 
mit the  omjloyment  of  such  ^)hysi clans  as  the  ;^oard  of  Health 
sees  fit,  for  the  reason  that  the  duties  of  a  physician  are 
of  such  a  i^culirarly  delicate  nature,  and  depend  bo  much 
upon  personal  qualities  and  characteristics,  that  a  Jlvll 
Service  examination  could  not  adequately  test  his  qualifi- 
cations. 

Dillon  in  his  work  on  luunicipal  Jorporstions,  5th 
Ed.  Vol.  II,  p.  1203,  says  of  the  somewhat  sinilar  ro- 
vlslon  requiring  all  contracts  to  be  let  to  the  lowest  bidd- 
er: 

*  scientific  knowldge  or  'professional 
skill  has  also  been  regarded  as  furnishing  a  ground 
for  exception  to  the  statutory  rule.* 

It  Is  a  settled  rule  of  statutory  construction  tiiat ,,,^..,. ^ 
'every  statute  must  be  construed  with  reference  to  the  ob- 
ject intended  to  be  accomplished  by  it*.   (36  CYC  p.  1110) 

♦In  construing  a  word  or  expression  of  a 
statute  ausooptible  of  two  or  more  neanincs,  the 
court  will  adopt  that  interpretation  moot  in  accord 
with  the  manifest  purpose  of  the  statute.'  ^^ 


23  R,  0.  L.  p.  994. 

♦statutes  must  be  read  and  considered  In 
conjunction  with  the  legislative  intent,  and  then 
be  liberally  construed  with  the  objeet  In  view  to 
effect  such  intent.* 

C^ART  V.  De    jsplnosa,    51  Gal.   52,    55; 
O'DSLL  V.  HniN,    19  Gal.  /.pp.   713,    719. 
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It  Is  obvious  that  the    seme   reasons  iihlch  roake  it 
desirable  to  exom  t  ceneral  :ireotltloi»rs  of  raediolne  froa 
the    3lTll  sorvloe   nrovlslons  of  the    Jharter,    apply  with 
eaual  force   in  the' case  of   practitioners  of  some  special 
br^oh  of  :-edioine   such  as  dentistry.     Thl.  being  -^  the 
•^        ^rooso  of  the  exeir^ntlon  can  best  ba  secured  by  construing 
the   term  »phy8ioian»   therein  in  its  broader  sense,    so  as 
to  include  the     ractitionors  of  any  branch  of  iriedioal 
science  that  the  loard  of  Health  oay  find  it  necessary  or 
advisable  to  employ. 

Therefore  you  are  advised  that  «ie  :3oard  of  Health 
Is  acting  within  its  CJharter  powers  In  appointing  t^«  noj- 
clvU  service  dentists  referred  to  in  your  ooinmunicatlon." 

you  ask  If  I  concur  in  the  conclusion  reached  by  my  predecessor 
and  also  if  there  is  anything  contained  in  the  present  OJajter  which 
would  make  Vjt.  Lull's  opinion  inapplicable  at  the  present  time. 

OrlNION 

The   provision  of  the   CJherter  on   the  subject  a*  the   ti?« J-f • 
Lull  wrote  the   above  or.lnlon  was  contained  In  section  11  of  ..rtlcle 
XIII  of  the^herter  of"  1900.     The  provision  bein^  within  that  portion 
of  the   secUon  containinc  a  list  of  those  exempted  ^f ^^.f ^,^^^.!J,,o^^. 
service    provisions  of  the  Charter.     Araong  those  mentioned  were     attorn- 
eys anS  Physicians  employed  to  verform  duties  included  in  their  pro- 
fession". -^^^ 

A  similar  ek^mptlon  is  contained  in  section  l^.°J^*^^^^„f  ^^^^ 
Charter.     The  pertinent  i>ortlon  of   the   section  reeding  as  follows: 


.  u*;;  -•;  i 


TOtlE  #*  ♦  *  positions  in  which  attorneys  and  physicians 

are  emoloyed  in  their  professional  oapi  city  to  perform  only 
duties* included  in  their  professions,   etc." 

You  will  note  that  while  there  ie  a  slight  difference   in  the 
wordlns  of  thf  ronstons  of  the  two  charters,    relctlve  to  the  exemption, 
the  Heanins  of  the  lanfjuage  is  precisely  the   sarae. 

-onnlssloner  Dr.  McKlnley  has  also  asked  as  to  T<hother  or  not 
optometris?rio^ralso  coE«  wlthL     the  definition  of   -physician"   as 
used  in  the  last  mentioned    .rovislon  of  the  Charter. 

T  hfive  studied  llr.  Lull's  opinion,   relative  to  dentists,   with 
some  care'aSS  ha?i  mSe  an'lndepen  -eSt  examination  of  the  law  u^^n  the 
aSbject^d  I  concur  in  the  conclusion  which  he   r.as  reached  in  the 
above  mentioned  opinion. 
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In  addition  to  the  authorities  cited  by  l.T«  Lull,  I  find  the 
followlnc  bearing  upon  the  ciuestion: 

IN  TH:..  IJlTTSH  OF  HUNTER,  Aeoldttd  by  the  Supreme  Court  of  the 
btate  of  North  Carolina,  and  reported  in  60  II.  G.  at  pag;©  372,  in  which 
case  the  oourt  said: 

"In  a  reetrioter'  sense,  'physician'  means  one  who 
administers  me  ioine  to  cure  diseases,  but  in  its  -roper 
sense,  it  has  a  broader  signification,  and  means  one  who 
by  a  knowledge  of  tlie  nature  and  structure  of  the  human 
system  and  of  tho  nature  and  roperties  of  subiitanoes,  cures 
the  injuries  and  diseases  to  which  it  is  subject.   ♦  *  *  * 

••I^rom  its  derivation,  I  an  satisfied  I  hare  given 
the  word  physician  its  -ro:>er  definition,  and  it  includes 
not  only  •  doctors,  •  who  administer  i-iedicine  and  physic,  but 
•surgeons*  who,  by  a  knowledge  of  the  nature  and  structure 
of  the  human  system,  are  able  to  amputate  an" injured  and     *• 
diseased  limb  or  to  extract  a  ball  with  skill  and  as  much 
safety  to  life  and  as  little  v>ain  as  the  case  adiaits  of. 
60   the  question  is  narrowed  to  this:   Does  a  surgeon  dent- 
ist come  under  t-Hls  definition  of  the  word  »phy!ilclan*, 
or  is  he  a  mere  mechanic,  who  cleans,  plugs  and  extracts 
teeth  without  the  aid  of  soienee? 

**A8  the  quest  ion  was  new  and  had  not,  so  far  aa 
I  could  learn,  been  decided,  I  adjourned  the  case  and  re- 
quired evidence  to  be  taken  as  to  the  course  of  instruction 
at  Jental  Colleges,  the  Ijiowledge  it  was  necessary  to  acquire 
in  order  to  obtain  a  diploma,  and  to  .ractice  v/ith  skill, 
and  any  other  facts  calculated  to  aid  in  the  solution  of  the 
question:   Is  a  dentist  a  m;  chine  merely,  or  a  surgeon,  de- 
voting himself  exolusively  to  one  branch  of  the  rofesslon? 

•♦The  depositions  of  many  eminent  gentlemen  of  the 
profession  are  filed;  they  all  state  that  the  course  of  in- 
struction at  the  College  includes  anatomy,  physiology  and 
materia  medica,  and  a  icnowledge  of  all  of  these  sciences  is 
necessary  to  obtain  a  di^^loma  and  enable  the  arty  to  rac- 
tice with  skill;  and  I  concur  In  the  opinion  that  a  dentist 
is  a  'surgeon',  devoting  his  rractice  to  a  'specialty';, 
v.ith  the  aid  of  these  depositions  and  tho  argument  filed 
by  Mr.  Fowle  for  the  le  tit  loner,  I  am  aetisfled  that  a  reg- 
ular graduated  dentist  is  a  ♦physician'." 

^hile  I  find  th?;t  there  have  been  some  decisions  intimating 
that  a  dentist  is  not  a  nhysician,  I  believe  that  the  eouliar  ?,ording 
of  the  statutes  in  question  render  these  decisions  inapplicable  to  the 
present  case. 
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'  notably  Bxaomr.  these   oases   is  iliO.Li:  v,   WS.  TRldlGlit    docldecl  by 

the  ^upromo   Jourt  of  Michigan  and  reported  In  Vol,  28  of  L.  R.  ,..  at 
pec«  13S»      In  tliia  case  tho   question  before   the   court  was:      Gould  a 
dentist  c.vail  hiraself  of  the      riviles©  of  refualnj^  to   teL;tlfy  upon  the 
ground  that  the  knowledge  which  he  acquired  frcsa  his  pt  tient  wes  oon- 
fidentlalv 

The  statute  of  the  state  of  I'.lohljjan  provided  that  "no  person 
duly  authorized   to  practice  rae  icine  or  aurgery  shall  be  allowed  to 
idlscloje  any  inforraation  which  ho  may  hnve  accuired  in  attendiufjj  any 
patient  in  his  cirof&sslonal  character,   etc." 

You  will  note  that  the  terra  "physician"  was  not  used   in  the 
atetutory  provision  and  it  >fas  uyon  thia  cround  that  the   court  decided 
jthut  &  dentist  was  not  engagied  In  the    practice  of  Ejedicine. 

nother  case  on  the   subject  is  ^-T.vTii  CF  Llo.~,IGUai  v.  FLLIiR, 
decided  by  tho  supreme    xourt  of  I»:isslourl  and  reported  in  Vol.  22, 
L.  H.  ;. .  at  page  799.     In  this  case  the    question  which  engage-  the 
attention  of  the  court  was:     Did  a  dentist  coiae  within  the    .rovlslona 
jof  the  law  which  exempted  a  practitioner  of  medicine  from  jury  dutyv 

It  i:5  to  be  noted  that  the   term    'physician"   does  net  appear  in 
the   statute  and   tho   court  by  a  four  to   three  decision  aeld   that  e.  c.entist 
was  not  a  pr&ctltloner  of  nedlolne,   but  in  my  judgtaeat  the  dissenting 
opiriion  written  by  Mr.  Justice   Brace,    fjjid  concurred  in  by  the   jhief  Just- 
ice And  another  cf  his  associates  more  correctly  states  the  modem  rule, 
that  in  ordinary  puirlance  the   word    'physician     includes  "dentist'.     The 
dissenting  judge  expreese'    his  views  as  follows: 

'♦v.hlle  dentistry  as  an  ladepeiKlaiit  calling  laay 
hfcve  aad  an  huBsblt  and  ooBiperatlvely  recent  orli^iu,    it  'las 
now  beooaae  a  very  important  branch  of  tnedlcal  science. 
(Address  li.    ...  jnvls,   k.    ).,Pres.  .J*^.  lie   •     sso.),    and 
there  are  but  few  who  have  arrived  at  tlie  ai^e  of  those 
who  are  usually  calle     to   serve  as  juror  who  would  not 
testify  thiit,    y/hen  the   exercise  of  its  fanotiona  bacosie 
neceaaary,    it  is  rs  exigent  as  the  exercise  of  lacat  of 
the  other  functions  of  the  general     ractitioner.     Tae  fact 
that  this  branch  of  the  nedloal  rrofeesloa  has  ^rown  to 
such  ^.proportions  as  to  h?xVO   its  own  independent  colleges, 
end  to  confor  its  own  de,;roes,   and  thtt  it  has  beconje 
necessary  that  its   ori-ctice  should  be  regulated  by  statute 
(2    ;9V.   wtfit.  18ti9,'jhap.  110,     .rt.  5),    indicutes  the   ii.r  ort- 
ance  of  tho  exercise  of  its  functions  to  the    lublic  v/elfare. 
The  feet  thtvt  it   is  re{^late  .    in  a  seixirute  article   e.nd  as 
an  independent  callinf?  from  that  of  an  i.:.  L>.  does  not  in  any 
raannor  affect  the  character  of  those  functions.       hen  in 
1C74  the   legislature  first  began  the   regulation  of  the   prac- 
tice of  nedlolne  by  general   lew,    they  were  careful  tc   pre- 


serve  the  exercise  of  tiie  functions  of  tlie  old  .jractltloner 
of  medicine  to  lilia,  by  exeiiiptlne  hin  from  the  operation  of 
its  provisions  (Laws  1074,  p.  Ill,  sec.  3;  Laws  1877,  p.  343, 
sec.  1);  and,  v/hatever  changes  may  have  been  made  In  the  law 
since  on  this  subject,  the  question  of  jury  service  or  ex- 
emption therefrom  is  not  treated  therein  and  tixey  have  nothing 
to  do  with  the  question  in  hand.  The  relator  under  the  present 
law,  is  authorized  to  exercise  all  the  functions  thua  recog- 
nized that  belong  to  his  department  of  roedicine.  They  are  now 
more  extenclve,  more  important  and  more  exigent  to  the  public 
welft-re  than  they  ever  were  before.  He  is  within  the  purview 
of  both  the  letter  and  reason  of  the  law  that  exempts;  *e 
practitioner  of  iuedlolne»  from  jury  duty,  and  should  have  a 
proemptory  writ  commanding  his  discharge.'* 

The  oupreiae  :ourt  of  .iaconsin  in  the  case  of  ^TATii  v.  oGIE.:iDT, 
reported  in  119  N.  w.  at  par^  647,  in  determining  who  was  a  physician, 
used  the  following  language: 

"It  is  a  waste  of  time,  in  our  judgaent,  to  view 
view  the  term  *phyDician»,  from  the  standpoint  of  r.Brabers 
of  the  profession  belonsing  to  the  few  great  schools.  It 
may  be  admitted  that  roany,  and  perhaps  most  of  them,  think 
that  no  other  healer  should  be  kn^wn  as  a  *  physician'  or 
should  be  allowed  to  treat  human  ills  for  pay.  It  may  be 
further  admitted  that  Judicial  and  other  definitions  of  the 
term  may  be  found  quite  in  hanaony  with  that  view.  The 
leanned  counsel  for  appellant  refers  to  such,  notably 
Jutton  V.  li'aoey,  1  klch.  243.  Kelther  need  we  go  to  the 
lexical  definitions,  where  we  would  find  a  wide  range, 
down  to  the  simple  definition,  'one  who  administers  nedl- 
oine  to  cure  disease*.  Tliat  medicine  includes  anything, 
however  simple,  *adr:ilni stored  in  the  treatment  of  disease*, 
and  that  disease  Includes  any  kind  of  disorder  of  U\e   human 
system, need's  no  support  other  than  our  common  knowledge." 

The  text  writers  in  analyzing  the  various  decisions  of  the 
highest  courts  of  the  several  states  have  concluded  that  the  word 
"physician"  used  in  its  ordinary  sense  includes  dentists,  iiee  /ol.  48, 
Corpus  Juris  1064,  v;here  the  writer  states: 

"It  (physician)  is  not  limited  to  the  disciples 
of  any  particular  school  but  is  of  very  wide  significance 
and  may  include  dentists." 

In  view  of  the  foregoing,  I  am  of  the  o  Inion  that  the  tem 
"physician",  as  used  In  our  Charter  relative  to  civil  ^^ervlce  oxer;?  tions, 
is  not  limlte  to  the  narrovK   nieejilng  -  of  one  who  is  en{3ar:;ed  in  the 
practice  of  medicine,  but  tliao  it  also  (Embraces  dentists  who  are  enga-ed 
in  the  general  practice  of  their  profession. 
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I.  V  5S  * 

I  regret  tliat  I  cannot  reaoh  the     MWt  conclusion  as  to  optom- 
etrists.      ebster*£i  Ilev  International     lotionnry  defines  '  optoaetrlst" 
as  "one  skilled  In  or  who  ^raotloos  o.)toi3&try". 

In  1910  the  state  legislature  adopted  an  act  re^julatlng  the 
practice  of  optometry,     aeotlon  2  of  this  act  defines  the  term  "optom- 
etry^,  as  follows: 

'*The   ;  ractloe  of  o  tome  try  is  hereby  defined  to 
be  the (a!i:>loynent  of  any  weans  other  than  the  uce  of  drurs 
for  the  oeasureraent  of  the  powers  or  range  of  iiuinan  vlslbn 
or  the  determination  of  the  aeooir-od^tlve  and  rofraotive 
states  of  the  liumon  eye  or  tlio  scope  of  its  functions  In 
genoral  or  the  adaptation  of  lenses  or  framea  for  the  aid 
thereof." 

Section  10  of  the  act  dlstincuiahes  bet«t5en  the  terns  "optom- 
etrist" and  "physician  and  surgeon",   by  provldlnc  thot  the  act   shall 
not  be  construed  to  :  rorent  duly  licence?    ..hyaioians  and  suri^ons  from 
trectins  or  fitting  glasses  to   the  htiiaan  ejre,   and     subdivision  7  of 
section  11  of  the     aot  yrohlblts  optometrists  from  using  the   title  of 
doctor  as  a  irefix  to  thely  naxoes. 

The  effect  of  the   last  nontloned   aoction  was  before  the 
Appellate   Jourt  of  this  atato  in  19S7  In  the  o&se  of  O^Vl^i  v* 
CALIFORNIA  jTaTE  WXS3)  OF  OrTCSitTRr,    reported  in  03  ZaX*  .vp.^.  Uep.  at 
page  488. 

In  t]ils  ease  the  oourt  held  tliat  although  one  mi(^t  use  the 
term  "optometrist"   In  oonnootion  with  his  naae,   he  was  not  entitled 
to  use  the     roflx  doctor. 

In  view  of  the  fact  that  the  uot  dees  not     ermlt  optoi^ietrlsts 
to  uue  drug*  In  the     treatment  of  the  human  eye  and  that  :.>eotloa  10 
thereof  oontalns  a  well  definei  dlatlnotion  between  "phyiiioians  and 
tiurceong"  auad  "optomatrlvta'*,    and     ulao   the  fact  that  an  optoaotrist 
is  not   g^emltted  to  use  the   title  of  "doctor",    I  an  of  tlie  opinion 
that  the   term  '•optometrist'*   is  not  included  in  the  term  "physicians" 
as  used  in  .^eetlon  142  of  the  Charter* 

Cf  eouTM,    If  a  i«rson  was  a  duly  lloensed  :>hyelolan  or  sur- 
geon aad  was  engEtged  in  the  praetiee  of  optometry  he  loay  be  looked 
upoB  as  a  physlelan  ratlier  than  an  optometrist  and  treated  aecordlngly. 

Tou  are,    therefore,    advli^ed  that   tha   terra  "phyiiicians"   as 
used  In  jeotlon  14fi  of  the  charter  is  broad  enough  to  include  the         ^j, 
texn   "donttsts"  but  does  not  include  the  term  "optomotriits".  ^^ 
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April  1,    1932. 

cUBJSCT:     Method  of  Ooiai>en8atlng  Teacher  a  • 

Gontlemen: 

Your  recent  request  for  an  opinion  was  receive  In  due  course, 
as  follow*: 

m 


"we  beg  to  submit,    for  a  ruling  by  you,    the 


rr&iui.- 


WTT  O?  ^■ 


following! 

(a)  In  view  of  section  65  of  the   Jixarter,   which 
provides  that  no  salary  or  wage  shall  be 
paid  in  advance;   and 

(b)  In  view  of  oootlon  150  of  the   Charter, which 
provides  that  no  officer  or  employee  shall 
be     aid  for  a  greater  tliae  than  covered  by 
his  actual  service;  and 

(c)  Because  of  the   fact  thut  it  Is  mathemat- 
loally  iiiiosslble  to  oonforBi  to   the    oro- 
vlslons  of  Jeotlon  5.741  of  the  school  ■■■^^.^•iAt. 
Jode,      rovldln^^  for     ayment  on  a   ten,           *^'     " 
eleven  or  twelve  equal  payiaent  basis,    with-     3  n^  ««1« 
out  violating  the  aforesaid  Jherter  pro-  .* 
visions  -  - 


^.;         Is  It  lawf\il  to  pay  teachers  semi-monthly  or  nonthly  on  a  ^4 

^,         develoi)ed  average  basis  for  the  actual  school  deys  aervedl 
This  basis  so  developed,    in  order  that,    by   the   close  of  the 
school  year,    they  will  have  received  the  complete    total  of    ^ 
their  annual  salary,    as  set  up  by  the  Board  of  .education." 

OPIIIION 

In  order  to  >roperly  answer  the  foregoing  requiBst  for  an 
opinion,  it  is  neceasary  to  examine  at  least  i-oxnewhat  into  the  ro- 
vislons  of  the  .^ohool  Jode  of  the  state  of  Jallfomla  as  It  applies 
to  the  Olty  eaid  bounty  of  oan  ITranolsoo. 

For  many  years  last  the  teachers  of  the  _,an  Francisco  ^chool 
Department  Iiave  been  ,-ald  on  a  twelve  annuel  ..aymont  basis,  in  other 
words,  they  have  been  .jald  monthly.  This  method  of  ayment  haa  con- 
fonosd  to  section  5 •741  of  the  ^ohool  jode,  which  reads  as  follows: 

•Mrrloa, 


.SCeX    ,1  iilqJi 


•  BieiioaaT  sxtl;^ awn© 


(deiioo  eirft  aJ;   OTle-: 


CB  io1  i'seujp 


Tv.iU>::IH 


sil*    ,yo"ic  >c<i  :^axlLrz  n  •xol    ,.  ..  ot  s^> 


:awoiXo^ 


;a;iJtwoXIol 


;j*i»VJ^JU 


';i."nj.w  ,;^":    a 


£^    i-'i.-J    ^O     «^.":i7flf5D 


-01-,   rro^ia*;..  jijx. 


B  ;:j  v'i'JjvA;,    '10  vXifjnc//- 


^tfor'ON;-.:^   '.-a       :-t    Iij' 


ei 


'->■•>    ;>ft, 


alaoY  YrtAT  10'. 


'X...W     |t;-^.i.!.     a...Tuu 


"Any  board  of  trustees,  or  city,  or  oity  and         :j 
oounty  board  of  education  may  arrange  to  pay  the  :)erson8 
in  positions  reciuirirg  oertif icction  qualifications  so 
employed  by  them  in  ten  or  eleven  or  tT*elve  equal  payments 
instead  of  by  the  school  month •** 

This  .,  ohool  Jode  section  is  still  in  f\ill  force  and  effect. 
Ho-werer,  neither  this  section  nor  any  other  section  in  tart  III  of  the 
school  Code,  dealing  with  the  OLiJloyment  and  salaries  of  teachers  in 
the  ^an  Francisco  Jchool  Jopartment,  ap  )lies  to  the  Jity  and  Jounty  of 
ian  I'^ranciaco  when  there  is  a  conflict  between  the  charter  ,  rovision 
and  i^art  III  of  the  ^chool  Jode  because  of  the  following  section: 

'*S.405*  Nothing  in  this  l-art  shall  be  construed 
so  as  to  repeal  or  negate  any  rirovisions  concerning  the  em- 
ployees of  school  districts  contuineci  in  the  charter  of  any 
city,  county,  or  city  and  county,  heretofore  or  hereafter 
adopted  and  approved  in  conformity  with  Article  XI  of  the 
Jonstitution  of  this  stat*.** 

■<r 

The  Jan  c'ran Cisco  charter  was  adopted  and  apij roved  In  conform- 
ity with  the  constitutional  provision  mentioned  in  Section  5*405. 
Therefore,  notwithstanding  any  provisions  to  the  contrary  in  the  school 
Code  dealing  with  teachers*  salaries,  we  must  first  look  to  the  „an 
Francisco  charter  before  determining  the  niethod  of  salary  payments, 

section  05  of  the  dan  Francisco  charter  rovides  that  no  sal- 
airy  or  wage  shall  be  :aid  in  advance*  * 

seotilm  150  of  the  San  Francisco  charter  rovides  that  no 
officer  or  em  loyee  shall  be  paid  for  a  greater  time  than  that  covered 
by  his  actual  service. 

In  view  of  the  fact  that  the  school  year  commences  on  the 
first  day  of  July  and  ends  on  the  30th  day  of  June  subsequently,  and 
in  view  of  the  fact  that  a  school  term  covers  a  lesser  >eriod  than  a 
school  year,  it  is  certain  ttiat  school  teachers  cannot  be  paid  on  a 
monthly  basis  or  on  a  twelve  annual  payment  basis  without  conflicting 
with  the  aforesaid  rovisions  of  the  ^an  Francisco  cliarter. 

It  must  be  reiaembere  ,  in  this  connection,  that  the  school 
term  usually  commences  at  the  beginninc  of  the  second  or  third  week 
in  August  and  ends  during  the  first  or  second  week  in  June  following. 

Thus,  if  a  toacher  were  aid  a  month's  salary  at  the  end  of 
July,  he  would  bo  -aid  directly  in  conflict  with  the  charter  which 
provides  that  no  salary  shall  be  paid  in  advance  and  that  no  em;;loyoe 
shall  be  aid  for  a  Greater  tiiae  than  that  covered  by  his  uctucd 
service. 
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Thct  the   charter  is  a  vital  ^lovoming  factor  appears  without 
q.uostion.      Consequently,    in  order  to   detormlne  a  method    >t  i)eyiaent,  we 
must  examine  both  the  -.chool  Oodo  and  the  chcrter  to  determine  where 
conflict  00 ours* 

In  view  of  this  situation,    it  would  seem  that   the  only  lawful 
method  of     ayment,   which  may  be  used  by  the  ^an    /r&ncisoo  ..chool  Depart- 
ment,   is  to  pay  teachers  for   their  ectual   time   so  -ve  ;  from  the  first 
day  of  July  to  the  last  day  of  August,   making  ^>ayiaent  therefor  on  tiio 
latter  day.     This  will  raoan  Viu  t  e  teacher  will  receive  payraent  for 
actual  services  rendered  In  the  laonth  of    lUcust.     subsequently,   and 
during  the   remaining  ten  Months  of  the  school  year,    the  teacher  may 
be  paid  tho  balance   of  his  annual  salary  on  an  equal  ^^ayraent  basis, 
so  that  if  a  teaohor  discontinued  Itis  services  at  any  tiine  after  the 
comrnoncement  of  the   school  tensi,   for  any  raason  wliatever,   he  would 
be  paid  to  the  date  of  discontinuance  with  no  ^xjaslble  chance  of  any 
substantial  overpayiaent# 

The  method  suggested  In  your  roquost  for  en  opinion  elimi- 
nates all  thought  of  equal  payments.     Jonsequontly,    this    riethod  cannot 
be  adopted,   as  ;)ayment3  of  sulrrios  to   teachers  should  be  on  as  nearly 
an  equal  imyment  basis  as  is  possible.      (DU>UY  v.   BO/JiD  iF  l,  UCaTION, 
106  Oal.  App.   533).     It  would,    therefore,    appear  that  the   plan  suggest- 
ed in  your  request  c.  nnot  be  used,    but  that  it  is  possible  to  pursue 
the  method  heretofore  set  out  in  this  opinion. 

ReBpeotfully  submitted. 
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April    7,    1932. 
iiUBJ^CT:     New»i«.per  witli  Jr'arty  j^ff illation* 

_/©ar  -iir: 

Tills  offleo  is  in  receipt  of  your  re  luost  for  an  dpinlon,   as 
follows : 

•♦In  determining  t^ie  proper  newspapers  for  the  pub- 
11 option  of  the  .residential  "rlmary    .lection  notice  under 
.eo.  11  of   the  .Irect  IriL^ary  Law,    there  can.  be  no  question 
but  that  the  Ohroniole  repreaents  the  nspublioan  Tarty  which 
party  oast  the  highest  nuKibor  of  votes  et  the  last     reoodin^ 
general  elootlon,    but  I  aiii  in  doubt  ae  to   the   identity  of   the 
newspaper  of  general  oiroulatloa,    if  any,    which  shall  repre- 
sent the   political  p&rty  which  oast  the  nesrt  highest  nxiaber 
of  votes  at  such  election,    to-v<lt:     the   i)eEJDcratio     crty. 

"Will  you  kindly  advise  a*  as  to  the  j^rocedxire  to 
be  follotsed  in  determining  the  second  ;>aper  for  the  publi- 
cation of  iiuoh  election?" 

6ootlon  11  of  the  Direct    "Tlxacry  Act  reads  as  follows: 

*^iiyery  publication  required  by  this  act  shall  be 
xaade  in  not  more  than  t^o  nev/spapers  of  funeral  circulation 
published  in  such  county  or  city  and  county,    and  one  of  such 
nev.'spapers  shall  represent  the  politlct-l  party  that  east  at 
the  last  i^rece  ing  general  election  the  highest  number  of 
votes  in  such  coimty  or  city  and  county,    and  one  of  such 
newspapers,    if  any,    shall  represent  the   ;>Rrty  which  east 
the  next  hi^^hest  number  of  votes  at  such  election.     In  any 
cuse  where  the    jubllcutlon  of  the  notices     rovided  for  by 
this  act  can  not  be  aade  as  hereinbefore     rovided  it  shall 
be  aado  in  any  newspaper  he  ving  a  j^noral  circolition  In 
the  city  or  county  in  vidiich  the  notice  Is  required  to  be 
published." 

In  dealing  with  the  deterrfiinstion  of  Virhat   is  a  newspaper  of 
A  polltioal  jjnrty,    the    jircult  Goxirt  of  Ohio  in  tlie  ct.se  of  CHIC  oTATE 
JOURKAX  OC.   V.   BROMJ,    19  Ohio   Cir.    Jt.    aep.   525,    said: 

"A  newsi>aper  to  be  of  a  poU^ioal  party,    within  the 
meaning  of  the  iitttute  must     rofess  to  be  so  or  be   so  loiown. 
It  is  not   sufficient  that  it  has,    while     rofessinc;  to  be  an 
independent  newspajcr,    sup  iorted  a     olitioal  imrty," 


In  J^jlOPLS  V,   ^lOmiAJS,    156  II.  Y.   aupp,   722,    the   oourt  held   that 
ne««peper  laoit  loyal  to   the  provalling  party  should  be  the  newepai)©r 
iur  publication  purposes. 

In  jTaTS  v.   aOtJLEY,    150  ^.     ..  376   (iV.  Ya.),    the   court  held  that 
laratlon  hy  a  nevospaper  of  affiliation  to  a   r>olitioel  party  and  the 
a^LVOoacy  of  ita   policies  and  candidates  will  entitle   it  to  be  designated 
as  re]3ro3©nting  the  party. 

A  newapaaer  which  suprorta  no  i)arty,   and  advocates  the  jrin- 
«lples  and   candidates  of  nd  party,   but  Is  the  ^rsonal  organ  of  its  pub- 
lishers and     roprietors,   v.t  tiKios  sur^portinc  the    candidates  and  prin- 
oiples  of  any  of  tlie  other  parties,    as  its  officials  xmf  detcruiine, 
eannot  be  said  to  be  a  paper  of  opposite  x)olitical  faith  to  any  rtJ{jular 
party  paper. 

F^y-jj^  v.  ooumn  oouNaiL  gt  thoy, 

99  li.  Y.  3upp.  1045. 

See  also: 

■  46   J.  J.   24. 

In  vieiB  of  the  foregoing  citations  of  authority,    it  would 
ap  .ear  thct  it  is  the     uty  of  the   ^^e^istrar  to  select  a  Republican  news- 
paper and  a    ^enocratio  newspaper  of  general  circulation  published  in  the 
Gity  and  jounty  of  .>an  i^'runoltooo  for  the    purpose  of  inalcins  *5te  publica- 
tions referred  to  in    .ection  11,    above  r-tentioned.     If  thore  is  a  iiepub- 
lican  newspaper  and  no  ■:;emocro.  tic  newspaper,    a  sln^e  newspaper  of  no 
political  faith  may  be  select©  -  for  nub  11  cat  ions,     HciKsver,    it  is  your 
duty  at  this  tiuie  to  Cotanaine  whether  there  is  a  Hepublican  newspaper 
in  tlie    vity  end  Jounty  of  ..an  Fronoifjoo,    isithin  the  scope  of  the  afore- 
said citations  of  autlwrity,   and  then  to  determine  whether  there   is  a 
Democrf.tio  nawsi>aper  in  the    :ity  and  County  of  oan  Francii-co,    and  to 
sake  your  selections  accordingly. 

In  the  event  thct  there  is  no  TiopubJ-ican  nowsfinper,    or  in  the 
event  that  there  is  no  oenocretic  novrspoper,    then  the   selection  nee' 
not  be  Liade  ui>on  a  political  basis,    but  may  be  any  nerispuper  of  ceneral 
circulation. 

Respectfully, 


jiTY  at^ohis;y 

aet^istrar  of  /oters, 

City  Hall. 


St. 


April  8,    1932. 


SUBJi'CTj     Salary  of  !.*..  J.  HuBsell,   Assistant 
i>ur>erintendent,  Lagujoa  Honda  .Home* 


Dear  3lr: 

I  am  in  receipt  of  your  letter  reading  as  follows: 


"Dear  L.irt 

At  a  meeting  i^t  the  Civil  jervioe  CoBanis- 
sion  yeoterday,   it  was  &{^,reed  that  the  case  of  il.  J. 
Russell,  /Lsaistant  to  the  ^>uperiatend©nt ,   La^iuna 
Honda  I{oi£»,  would  be  re  i  erred  to  you  as  to  the  refusal 
of  the  Civil  .iervice  Coimission  to  authorize  the  baok 
payment  of  moneys  tliat  1  consider  due  him  at  this  time* 

The  oaso  is  as  follows: 

At  my  reooiuniendation,  the  title  was  c hanged 
by  the  Department  of  Public  Health,  prior  to  July, 
1930,  to  ivssistant  to  the  v^uoerintendent ,  and  the  coiapen- 
sation  reconaended  by  tho  iioard  in  the  budget  was  increased 
from  »250  to  ^275  a  month,  this  to  become  operative  with 
the  now  budget.  The  Finance  Oojnxnittee  of  the  Board  of 
Juperviaora  reconarxended  and  appropriated  the  .275«  The 
Civil  aervice  Couaaission,  however,  did  not  approve  the 
change  of  title  until  IMov ember  17th,  19*?0,  uome thing  over 
four  months  elapsing  between  the  adoption  of  the  budget 
and  the  approval  of  the  change  of  title. 

Through  an  error  which  is  admitted  by  the 
secretary  of  the  Civil.  >erv ice  Coromission,  the  approval 
of  the  chan^'^e  of  salary  did  not  acooaapany  the  approval  of 
change  of  title.  ?.e  supposed  that  the  checks  which  wore 
for  the  difference  between  the  old  salary  and  the  new, 
that  is  ,25  a  month,  which  were  held  up  on  a  stop  order 
of  July,  1930,  would  autOEiatically  be  released,  in  fact 
that  was  the  understanding  that  we  had  with  Mr.  Jiaher  on 
several  interviews,  just  a  inatter  of  clearing  the  record 
and  no  aotive  proceedings  were  taken. 

The  monthly  increase  has  been  continuously 
held  up  on  the  stop  order  of  July,  1930.  1  feel  and  I 
believe  two  members  of  the  Civil  oervice  Coimission  feel, 
an   does  the  secretary,  that  ir.  Kussell  is  entitled  to 


*u-,    c^~ 


his  increased  oonpensation  from  f-ovember  17th, 
the  date  that  the  Civil  service  CosaBiission  agreed 
to  the  change  of  title  and  tliat  this  money  which 
was  duly  appropriated  by  the  Jioard  of  jupervlsors 
should  now  be  paid  him. 

The  Question  raised  by  L*:r.  Wolff,  is 
whether  or  not  this  Board,  which  had  nothing  to  do 
with  the  transaction  of  i.oveiabor,  1S30,  should 
»£ft  y    concern  itself  v^ith  matters  of  its  predecessors. 

I  hold  that  the  Board  is  a  oontimious 
body  and  it  inalces  no  difference  who  is  on  it,  that 
Justice  should  be  rendered  to  a  faithful  euq^loyee. 
I  trust  when  this  matter  oosies  up  that  you  will 
decide  accordingly." 

Investigation  shows  tliat  the  1930-31  tmd  1931 -i52  budget, 
as  Tvoll  as  the  Annual  salary  Ordinance,  provides  for  a  salary  of 
^275  per  month  for  the  ^  sal a tan t  superintendent  of  the  Home,  imiuiry 
at  the  office  of  the  Controller  shows  that  Kr.  Suseell,  who  has  held 
this  position  since  July,  1930,  has  only  i-ocoivod  a  salary  of  ^250 
per  month,  for  the  reason  stated  in  your  letter,  and  that  demands 
representing  the  difference  in  his  salary  are  held  in  the  Office  of 
the  Controller,  and  the  funds  to  loaet  these  demands  have  been  held 
intact. 


Under  the  provisions  of  section  5,  ..rticle  X,  of  the 
charter  of  1900,  the  Board  of  Health  is  given  authority  to  appoint 
such  officers,  ncents  and  eiaployoes  as  xr.ay  be  necessary  for  the 
proper  and  efficient  carrying  out  and  enforceiaent  of  the  purposes 
and  duties  of  the  Board,  and  rosy  fix  their  salaries  and  prescribe 
their  duties. 

Prior  to  the  adoption  of  the  amendment  to  section  5, 
Chapter  1,  Article  III  of  tho  charter,  dealing  with  the  budget 
making  powers  of  the  Board  of  Jupervlsors,  the  section  above  quoted 
practically  t;ave  to  the  3oard  of  Health  the  power  not  only  to  create 
positions  but  to  fix  salaries. 

Th«  Suprene  Court,  In  the  case  of  KITZGiiRALD  vs. 
BaDARACGO,  reported  in  202  Gal.  at  page  18,  in  constrtalng  a  pro- 
vision of  the  charter  giving  oinllar  powers  to  the  Board  of  iniblic 
works,  held  that  this  power  was  subject  to  the  limitations  provided 


for  In  the  budget  zaaklng  provisions  of  the  charter,  end  that 
appointraents  oould  be  laade  and  salaries  provided  for  only  if  the 
necessary  appropriations  were  laade  by  the  l.'oard  of  .uporviaors, 
and  if  they  werd  so  made  the  Board  of  i:\iblic  orks  and  the  Board 
of  Tlealth  would  have  power  to  ruake  the  appointoents  and  fix  the 
salaries  of  the  neoessary  employees* 

In  the  instant  oase  it  appears  that  the  appropriation 
was  made  by  the  Board  of  supervisors,  and  the  proper  appointipLent 
made  by  the  Board  of  Health,  and  the  only  difficulty  seems  to  have 
been  that  there  was  a  delay  in  the  Civil  service  Goroialssion  approving 
the  title  of  the  position  held  by  rx.  Russell.   It  would  appear  to 
me   that  the  Civil  service  Gos^aaission  having  approved  this  title  on 
the  17th  day  of  Koveaber,  1930,  that  the  approval  oould  well  be 
loolced  upon  as  retroactive,  and  t}iat  the  only  question  to  consider 
Is,  waa  the  position  properly  created  and  did  the  incumbent  perform 
the  duties  incident  to  itv  I  understand  there  is  no  question  as  to 
those  facts,  und  I  am  therefore  of  the  opinion  that  if  i;j?.  iiussell 
has  been  the  ineuiabent  of  this  position  since  it  was  created,  lie 
Is  entitled  to  the  full  salary  fixed  by  the  Uo&rd  of  ileal th  aM  pro- 
vided for  in  the  annual  budgets  and  salary  ordinances. 

I  think  the  question  raised  by  i!r«  /olff  that  the 
Blatter  is  not  now  the  concern  of  the  present  Board  is  not  well 
taken,  for  undoubtedly  the  Civil  jervice  Gorimisaion  is  a  continuing 
Board,  and  any  action  taken  by  the  Board  remains  in  force  until  it 
la  annulled  or  set  aside.  Undoubtedly,  the  meribers  of  the  jiresent 
lioard  are  not  so  bound  by  the  rulings  of  their  predecessors  that 
they  could  not  rule  in  a  coutrca:^  inanner  on  the  sanie  set  of  facts, 
or  sot  aside  a  ruling  which  their  predecessors  might  have  tnade,  but 
unless  the  action  of  the  previous  Boaxrd  is  set  aside  or  changed, 
of  course,  it  stands  as  an  action  of  the  Board,  irrespective  as  to 
the  change  In  personnel  of  the  membership* 

In  view  of  tlie  forecoing,  it  is  icy  opinion  that  the 
Controller  should  audit  und  deliver  to  Ut»   l-vussell  any  deiaands 
which  he  has  withheld  on  the  amount  due  to  him  for  salary  as  the 
i.8slstant  ouperlntendMit  of  the  Laguna  Honda  Home,  and  that  the 
Treasurer  should  pay  the  sazae  provided  that  the  nioneys  are  available 
for  that  purpose* 

Sincerely  yours, 

To  C«  U*   wollenberg,  3upt« 

Lagona  Honda  Home.  CITy  id'TORNinf* 

Copy  to  Civil  .service  Corriinlssion. 
Copy  to  the  Controller* 


'Hi 
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Apr.  11 »  1932. 


.3DBJ10CT:  Teacbere*  ..alariee  as  p«r 

-.alary  -chedule  of  ISbO-ol. 


Dear  oirsi 

This  office  la  In  receipt  of  your  request  for  an 
opinion  as  follows: 

"In  the  salary  schedule  of  1930-19S1  there 
appears  the  following  paragraphs: 

(1)  i'aso  7  J   successful  teaching  oxperlenoe 
of  now  entrants  into  the  public  schools  shall  be 
given  full  credit  upon  the  bat,is  of  six  years  in 
the  hi£7,h  sohoola  as  a  inaxiHtuiB,  seven  years  in  the 
junior  high  schools  as  a  maxijaum,  and  eight  years 
in  the  elementary  fiohools  as  a  mftytrtium. 

(2)  iage  4:  LlX   senior  high  school  (all 
junior  high  school)  teachers  with  less  than  twelve 
years  service  shall  be  placed  beg inning  July  1930 
on  the  year  of  the  new  schedule  corresponding  to 
their  nervioo  status  as  of  the  data  of  the  adoption 
of  this  schedule  (:.ay  21,  1950),  eto,  etc. 

Under  (2),  as  an  example,  a  teacher  in  the 
..an  iranoisco  department  with  five  years'  service 
up  to  June  30,  1930,  goes,  in  1930-1931  on  the  five 
year  status  of  pay;  in  other  words  set  back  one 
year  service  status* 

The  question  in  the  mind  of  the  Board  now  is, 
as  to  the  interpretation  of  (1)  above: 

should  new  entrants  in  1930-31  bo  placed, 
for  instance,  with  five  years  experience  on 

(a)  the  sixth  year  status  of  pay,  or 

(b)  the  fifth  year  status  of  pay  by  applyinG 
the  wording  for  teachers  then  in  the 
department • 


nl  s:*^,":!-?  ■#:  ve~   tl. 


as  follows: 


If  (b)  is  not  to  be  the  ruling,  teaohers 
already  in  the  department  v?ould  be  placed,  as  is 
evident,  to  disadvantae©  aa  compared  with  newly 
elected  teachers  of  a  similar  nixiuber  of  years 
experience* 

•e  would  appreciate  aa  early  a  reply  as  is 
consistent  in  order  to  clear  our  oertifioetiona 
to  the  Controller." 


OPIiqOH 

oeotion  5.734  of  the  .^hool  Cod«  provides  in  part 

'njnifona  allowance  laay  be  made  in  any 
Bcliedule  of  salaries  for  years  of  training  and 
ears  of  service." 


for  years  of  service.' 


Only  a  casual  examination  of  your  request  need  be 
made  in  order  to  ascertain  that  the  two  sots  of  teaohers  mentioned 
in  your  request  tire  not  on  a  basis  of  eciuality  or  uniformity,  if  one 
set  is  given  special  considerations  which  the  other  does  not  enjoy. 

iTom  the  language  of  the  foregoing  .xhool  code 
section  it  very  clearly  appears  that  the  I^sgislature  intended  that 
all  classes  of  teachers  should  be  treated  alike.  By   placine 
teachers  already  in  the  Department  in  a  rjosition  v^hereby  they  are 
not  eiven  full  credit  for  service,  and  then  giving  new  teaohers  full 
credit  for  service,  there  would  certainly  be  no  uniformity.  If  any 
set  should  be  given  credit  it  should  natx'.rally  be  the  {::^roup  tiiat  was 
already  in  the  Department.  It  would  be  highly  unfair  to  do  otherwise. 
As  a  matter  of  fact,  the  new  entrants  into  the  jepartment  are  undoubt- 
edly the  exception  to  the  rule  with  regard  to  the  fixing  of  salaries 
in  the  ecliedule.  consequently,  it  is  ny  opinion  that  the  new  entrants 
should  be  placed  upon  the  soxao   basis  as  the  teaohers  already  in  the 
Departioent. 

Respectfully, 


CITY  All'ORlTi^r. 
Board  of  liiduoatlon. 
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Apr.  11,  1932. 


SUBJECT:  Credit  Allowance  for  Teaching  oervioe 
Previously  Performed. 


Dear  oirs: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 


B£Q.U£aT 


"In  the  salary  schedule  of  1925  to  1930 
(page  9)  there  is  set  up: 

'Teachers  appointed  to  the  department 
after  January  first  and  serving  for  the  reiaaining 
portion  of  the  school  year  following  their  appoint- 
roent ,  shall  receive  no  credit  for  salary  adjustnent 
for  this  part  of  the  year. • 

The  minutes  of  the  Board  of  iiiducation  of 
August  11,  1925,  set  up: 

♦Credit  for  Teaching  Experience  Slsewhere 
and  in  other  Classes  of  schools  *  ♦  (A  to  G  covering 
teachers  in  the  department  and  coning  into  the 
department ) 

(F)  iiot  more  than  one  year  of  credit  shall  be  given 
for  teaching  experience  during  one  year,  and  no 
credit  shall  be  given  for  a  term  of  service  oi"  less 
than  nine  months  during  one  year.' 

In  the  salary  schedule  of  1930-31  there 
appears  no  statement  covering  similar  conditions  as 
to  the  amount  of  sesrvicc  required  for  a  year's 
credit,  ./e  understood  there  are  covering  sections 
in  the  Jtate  Code  bearing  on  this  subject. 

There  has  arisen  in  the  past  several  years, 
a  practice  in  the  department,  of  allowing  one  year  or 
more  credit  on  t}ie  salary  schedule  status  to  substi- 
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tutos  who  have  serve u  varying  number  of  days. 
^„aestions: 

(1)  Has  the  Board  of  Jducation  the  right,  in 
Tievv  Ox  the  above  explicit  set-ups,  to  here  oon- 
sldered  in  the  xjast  ever  years,  'substitutes' 

in  a  siuiilar  olr.ss  to  •toaohers*  and  allow  credit 
ibiiatus  for  'substitute'  work,  in  setting  up  their 
salary  basis  when  ap;,jointed  probationary  teachers? 

(2)  If  your  r\iling  is  aye  on  (1)  what  ie  the 
minimum  number  of  days  necessary  to  have  served  in 
any  one  fiscal  year  to  entitle  to  a  year' a  service 
credit  when  appointed  probationary  teacher? 

(3)  If  your  ruling  is  aye  on  (1)  and  (2) 

had  the  Board  the  rl^t  to  add  together  number  of 
days  service  In  different  years,  to  reach  a 
minimum  basis  for  one  cr  more  years  crodit  for 
liervice  status?** 


OFIHION 

In  answer  to  question  No.  1,  please  be  advised  that 
there  are  four  tyjjes  of  teachers  in  the  aan  Francisco  .jchool  De- 
partment, to-wit,  penaanent,  probationary,  substitute  and  temporary 
teachers.   Jonseqiiantly,  your  reference  in  the  question  to  substi- 
tutes as  distinguished  from  teachers  is  erronerous. 

However,  it  appears  the  t  it  was  your  intention  to  ascer- 
tain whether  substitute  work  might  bo  ^iven  credit  for.  Insofar 
as  giving  ere  it  for  service  is  concerned,  I  see  no  reasonable 
basis  for  distinguishing  between  substitute  teaching  and  any  other 
kind  of  teaching.  Oonsoquently,  so  long  as  uniform  allowances  are 
made  for  teaching  service,  the  answer  to  question  No.  1  is  in  the 
affirmative. 

\;ith  regard  to  cuection  No.  2,  it  would  seem  that  the 
portion  of  the  minutes  reading,  "and  no  ere  it  shall  be  given  for 
a  term  ef  service  of  less  than  mine  months  during  one  year",  pre- 
cludes giving  ere  it,  unless  at  least  nine  jjchool  months  of  service 
have  been  rendered  in  a  single  year,  for  it  v;as  undoubtedly  meant 
by  the  Board  that  the  nine  months  mentionec  should  be  school  months 
and  not  calendar  months,  a  school  month  consists  of  tvjonty  teaching 
days  (3ec.  323,  School  Gode ) .   In  view  of  the  foregoing,  it  is  my 
opinion  that  any  teacher  who  taught  nine  nchool  months  (100  days), 
might  hcve  been  given  credit  for  teaching  service. 


*»X&ii  "io  lerficun  ^^ni^^tar  ltnc»^   wrs:'  oHv  9^*t; 
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In  view  of  the  aforesaid  language  taken  from 
the  resolution,  it  is  my  opinion  that  the  answer  to  question 
Ko.  3  is  that  the  Board  had  no  right  to  add  days  of  service 
in  different  years  in  order  to  give  credit  for  teaching  service, 
without  an  appropriate  resolution  providing  therefor,  so  that 
there  would  be  a  vmiform  "basis.   ( ^iee  ^eo»  5.7S4  ^ohool  Code). 


Respeotfally, 


CITY  ATTORNEY. 


Board  of  iiducation. 
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April  11,  1932. 

UBJECT:  In  re  lUc^t  of  Board  of  .jupervisors 

to  ouggewt  street  Improvemont  Program 
and  ,,oiild  ouch  suggestion  be  a  Violation 
of  Ejection  22  of  the  Charter. 

entlemen: 

I  am  in  receipt  of  your  letter  reading  as  follows; 

"Supervisor  Gallagher  presented  the  following  reso- 
lution in  the  Board  of  bupervisors  January  18,  1932: 

V/H3Rr:AS,  the  Gan  Francisco  Traffic  ^urvey  Committee 
has  submitted  a  list  of  streets  in  need  of  repair  and  or  recon- 
struction and  or  widening  in  the  interest  of  expe  iting  traffic 
movement;  and 

WHEREAS,  several  of  these  streets  have  not  been  re- 
constructed, nor  widened,  nor  resurfaced;  now  therefore  be  it 

RESOLVED,  That  his  Honor  the  llayor  be  and  he  is 
hereby  respectfully  requested  to  call  as  soon  as  feasible  a 
meeting  of  the  streets  Gommitteo  of  the  Board  of  supervisors, 
the  J  ire  c  tor  of  i-ublio  .,orks,  the  Chief  Administrator,  the  con- 
troller, for  the  imrpose  of  devising  ways  and  means  to  set  up 
a  program  for  street  im .rovements  to  be  undertaken  during  the 
Fiscal  year  ending  June  30,  1932;  and 

FUimffiR  RESOLVED,  That  the  following  streets  be 
given  due  consideration  in  the  iscussion  in  the  order  in  which 
they  are  listed  hereinbelow,  to-wit: 

Widen  2i.rmy  sti^et  from  lotrero  to  Valencia  :^treet 
Resurface  Howard  street  from  .mbarcadero  to  Third  St. 
Reconstruct  Folsom  street  from  lijmbarcadero  to  Third 

by  widening  and  resurfacing 
Repave  Tovmsend  street  from  Jiabarcadero  to  oeoond  St. 
Reconstruct  Brannan  ..treet  from  7irst  to  Division  St. 
Reconstruct  >pear  street  from  ^mbarcadero  to  Howard  .>t. 

AND  BE  IT  FITRTIER  RiilSOLVED,  that  the  matter  cf  widening 
each  of  the  above  list  be  given  consideration  in  any  plan  or  pro- 
gram of  street  construction  yroposed. 

This  resolution  was  referred  to  the  street  oomioittee. 

V.Tieroupon  the  following  occurred: 

Supervisor  Havenner:  In  order  to  clarify  the  sit- 
uation I  am  going  to  ask  for  the  o-inion  of  the  City  Attorney 
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whetliorthis  resolution  or  other  resolutions  similar 
would  constitute  official  misconduct  on  the  part  of 
the  Board. 

suijervisor  Poyser:  May  I  go  further  and  ask  that 
we  get  an  opinion  from  the  City  Attorney  as  to  just  what 
this  Board  can  do  v;ithout  violating  section  22  of  the 
Charter." 

OPINION 
Section  22  of  the  Charter  reads  as  followe: 

"Except  for  the  ijurpoae  of  inquiry,  the  mayor  and 
the  board  of  supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative  officer  is  respon- 
sible, solely  through  such  officer,  and  for  administrative 
or  other  functions  for  which  elective  officials  or  boards  or 
commissions  are  responsible,  solely  through  the  elective 
official,  the  board  or  commission  or  the  chief  executive 
officer  of  such  boaard  or  commission  concerned.   .xcept  for  the 
purpose  of  inquiry,  each  board  or  commission,  in  its  conduct 
of  administrative  affairs  under  its  control,  shall  deal  with 
such  matters  solely  through  its  chief  eii.ecutive  officer. 

Neither  the  board  of  supervisors,  nor  its  committees, 
nor  any  of  its  members  shall  dictate,  suggest  or  interfere  with 
appointments,  promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchases  or  other  adniinistrative 
recommendations  or  actions  of  the  chief  administrative  officer, 
or  of  department  heads  under  the  chief  administrative  officer, 
or  under  the  respective  boards  and  commissions.  The  board  of 
supervisors,  and  each  board  or  commission  relative  to  the 
affairs  of  its  own  department,  shall  deal  with  administro.tive 
matters  only  in  the  manner  ^.rovided  by  this  charter,  and  any 
dictation,  suggestion  or  interference  herein  prohibited  on 
the  j.art  of  any  supervisors  or  member  of  a  board  of  commission 
shall  constitute  official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  power  of  hearing 
and  Inquiry  as  rovided  in  this  charter." 

It  is  evident  that  the  foregoing  section  of  the  cliartor  was 
enacted  to  yrevont  undue  interference  of  the  legislative  branch  of  the 
government  v/ith  the  executive,  and  to  keep  the  functions  of  eachssparato 
and  in  construing  the  effect  of  the  inhibitions  contained  in  the  section, 
we  should  have  its  purposes  in  view  and  not  go  further  than  is  necessary 
to  carry  out  these  purposes. 
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It  is  evident  from  the  language  contained  in  the  first  ParaGraph 
of  Section  22,  that  the  board  of  supervisors  are  presumed  to  deal  with 
the  various  executive  departments,  for  it  is  • rovided  in  said  section 
that  such  dealings  shall  be  carried  on  through  the  Chief  Administrative 
Officer  for  those  departments  under  his  jurisdiction,  and  when  such  deal- 
ings are  had  with  any  other  department, than  with  the  head  of  such  depart- 
ment . 

All  departments  are  to  some  extent  depon^ient  upon  the  board  of 
supervisors.  In  some  cases  only  to  the  extent  of  the  niomber  and  comi^en- 
sation  of  employees.  In  others  reports  must  be  made  to  the  board  of 
the  various  activities  of  the  department.   In  others  certain  actions 
and  reooraraendations  inuot  be  approved  before  they  become  effective. 
Therefore,  it  is  only  reasonable  to  presume  that  the  Charter  framers 
must  haje  anticipated  that  in  cases  where  the  actions  of  any  department 
were  to  any  extent  dependent  upon  action  of  the  board  of  su;  ervicors 
that  suggestions  must  come  from  the  department  to  the  board  and  from 
the  board  back  to  the  department. 

I  know  of  no  matter  more  dependent  upon  the  board  of  supervis- 
ors than  the  construction  of  streets.  In  the  first  'lace, at  the  present 
time  our  street  construction  is  provided  for  from  tlie  amount  received 
from  the  state  out  of  the  gasoline  and  motor  vehicle  tax.   ,;hile  there 
is  nothing  in  the  state  act  providing  for  the  distribution  of  this  tax 
which  makes  it  mandatory  that  the  legislative  branch  of  the  county 
government  should  provide  how  the  money  so  received  should  be  spent, 
it  must  each  year  make  a  report  to  fhe   state  how  it  was  spent,  secondly, 
the  board  of  supervisors  laust  make  the  appropriation  for  the  woric  either 
in  annual  or  supplemental  budget.  If  in  annual  budget,  the  board  mi^t 
strike  any  item  for  street  re  con  struct  ion  from  the  budfjet,  and  may  insert 
another  item  in  its  place,  for  by  3eotion  72  of  the  charter  the  board, 
in  approving  the  annual  budget,  ix  given  authority  not  only  to  strike 
any  item  from  the  budget,  but  also  to  insert  items  for  capital  expen- 
ditures and  public  improvements,  and  I  take  it  that  there  can  bo  but 
little  (loubt  that  permanent  street  improvements  come  within  both  of 
these  subjects.  In  supplemental  budgets,  the  board  may  approve  or  re- 
fuse an  appropriation,  and  would  therefore  have  the  right  to  inquire 
into  its  necessity. 

I  am,  therefore,  of  the  opinion  that  in  the  orderly  perform- 
ance of  the  duties  of  the  board  of  sui:)ervisors,  and  to  the  end  that  its 
members  may  be  in  a  position  to  act  intelligently  in  the  grentinr  or  re- 
fusing of  appropriations  for  street  vvork,  either  in  the  annual  budget 
or  by  supplemental  appropriation  as  rovlded  in  the  charter,  that  it  is 
perfectly' proper  that  a  committee  of  your  board  should  confer  with  the 
officials  mentioned  in  the  above  resolution  relative  to  the  imi^rovement 
and  reconstruction  of  streets.  Further,  that  in  determining  upon  the 
program  of  street  improvements,  you  are  not  violating  the  irovisions  of 
Section  22  should  your  committee  urge  the  necessity  for  improving  or 
reconstructing  one  street  as  a,'?;*  inst  another.  This  conference  might  be 
called  either  uoon  the  rofiuest  of  any  of  tlie  officials  mentioned  or  by 
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your  board  or  by  the  appropriate  coimiiittee  thereof,  with  the  understand- 
ing, of  course,  that  there  is  no  lef;al  obligation  upon  any  of  the 
officers  nentioned  to  attend  the  conference.  You  are,  tJierefore,  ad- 
vised accordingly. 

As  to  the  suggestions  of  ^iuperviaors  Havenner  and  I'eyser,  that 
the  board  be  advised  as  to  the  extent  your  board  or  its  members  raay 
act  without  violating  section  2£  of  the  charter,  I  can  only  say  that 
the  section  mentioned  is  prohibitory  in  character,  and  that  it  not 
possible  to  give  any  general  answer  as  to  these  questions  unless  I 
havG  before  me  the  character  of  the  action  ^ich  you  desire  to  take. 

Respectfully, 


CITY  ATTORNEY 


BOARD  OF  SUHIRYI-jORS, 
City  Hall, 
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Apr.  X4,  I99A* 


SUBJiiCTx     In  r«  Approval  of  i  ayrolls  of   :»!ploy««s 
on  Hetoh  B«tehy  ^quoduct  Tunnela* 


Dear  >>lr: 

You  have  a&vlaed  ate  tli&t  aiaoog  the  various 
onployees  engsi(5«d  In  v?ork  upon  th©  conji true t ion  of  the  .etch 
hetchy  ..:.;beduoi  i\uin»l»  throngh  tb©  Goa»t  ivango,  there  sre 
various  psrtftoiui  ftnployed  who  had  not  b«en  in  the  scrvloa  of  the 
city  oontinuoufily  for  one  year  prior  to  tha  d&te  of  the  new 
oht^rtcr  beootfiug  effective,  jind  wlio  iiavo  since   tiu^t  date  been 
employed  under  what  urtay  be   terii^d  au  "esserif^enoy  appointees  ' 
purauant  to  tao  provlsioue  of     eotloa  149  of  the  Ourter,  taid 
that  raany  of  these  eKtployees  have  now  reoolved  ccxtperiBation 
under  s£ueh  emergenoy  appoiatirtents  for  &  period  ez.ooodin£  ninety 
dayt»  ^nd  you  aek  if  you  can  now  reco^rjaend  the  puyia.eiit  of  the 
ocK&peneatioa  for  &uoh  c^iert^enoy  appointees  for  the  tlsie  served 
in  excess  of  «i&id  pcorlod  of  ninety  days* 


Oa  DeMfllMV  o,  1924  a  an  ordintmoe  waa  adopted  by  the 
Board  of     upervlsora  providing  for  the  ooafctnactlon  of  the     etch 
Hetohy     queduet  Tunnels  from  the  f.<ocoesln  Greek  ;ower     ouse   toward 
the  city.     Thla  ordintuioe  provided  t)iat  the  work  ahould  be  done 
by  the  Board  of  ^ublio     orkB,  and  should  bo  done  either  under 
public  contract  or  by  tiio  lk>ard  itself,  one  of   the  conditions  of 
the  ortllnanoe  beinc  that  tie  t'onrd  would  froas  tiiae  to  tirae,  vvhen 
it  required  ooncy  for  the  doln^  of  this  work,  laake  upplicetion  to 
the  Ivottrd  of  -supervisors  for  an  appropriation  of  the  requisite 
non^,  &IUL  iB  uo  doing  would  sufaislt  an  iteaized  budf.et  showing  in 
detail  the  work  to  be  done  &nd  the  ostiiruited  oost  thereof* 

The  ^'oothlll  division  of  these  tunnala  was  eoBq>lete4 
under  this  ordinance,  ^Jnu  v.hen  the  bond   issue  of     24, 000, 000.00 
was  voted  in  1928  ror  the  ouupletion  of   the  tunnels  of  the  Joast 
Division  tnd  the  building  of  tlte  pipe  line  across  the  valley,   the 
Bourd  of  lublic     orks  subi^iitted  a  budfjet  shotting?  the  estixuitod 
cost  of   the  aqueduct  oonatruction  for  tlie  J'oothili  ivivision,  vjhioh 
estLT^Gte  was  .Jl5,^50.000.00, 


e*?*' 
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On  JtUM  m«  iM0»  tim  BmuNIi  of    .upervluors  adopted 
ft  resolution  ^loh  r«fer»  to  the  a1»0r«  seatioiMid  ordinance,  und 
whio))  rcaoiution  refers  to  the  ^E4 ,000,000.00  bond  issue  und  approvee 
an  exp«ndlturo  of  ,16,350,000.00  for  the  construction  of  the  tunnel e 
In  the  foothill  Jivlcion  of  the  project. 

In  oonforiTilty  ^ith  tho  proviyions  of  the  ordlnence 
above  nontioned,   r^nd  pursuant  to  the  resolution  referred  to,  which 
wa«  Ko.  £9209  {Kew     arles),   the  work  upon  the  tunnels  v&o  undertftken 
by  the  I'otrd  of  . ubllc     orks  under  the  direction  of  the  Chief 
Gnfrine«r,  and  this  vsork  ic  now  in  progress. 

1  am  alndfuX  of  the  faet  that    ,eotion  149  of  the 
present  charter  contoiins  the  followlBg  proTlslon; 

"lio  person  shell  be  co£s{?eneat«d  under  any 
ejaorgeney  appointment  or  appointssonta  as  t^uthorized 
hy  tlila  section  for  a  period  exeseding  ninety  duys 
in  any  fiseal  year,  und  no  olalis  or  warrant  therefor 
shall  l>e  approved,  allowed  or  paid  for  any  cosspenaa- 
tlon  in  excess  of  &moh  ninety  daya*" 

Aa  1  haTe  stated  In  an  opinion  heretofore  rendered 
%o  the  CiYll     errloe  CcssBilsslon,   the  above  quoted  proviaion  was 
enacted  to  prevent  eaergenoy  appointra«nts  teiri^  allowed  to  auoh  an 
extent  that  they  nrao  tic  ally  ripened  into  parmiment  appolntitients. 
There  is  lettle  danger  of  thia  con<5ition  pcrtainln£;  on  tho  work  on 
the  tunnela,   for  %h@  reason  that  they  are  rapidly  ne&rlag  cosiplotion, 
but  of  course,  this  would  not  be  a  euffioient  reason  for  i^orlng 
the  provision  If  tlisro  wore   not   :>ther  ©neotrients  contained  in  the 
charter  .?hlch   in  niy  opinion  except  the  pendluc  aqueduct  construetion 
from  its  effects*     I  direct  your  attention  to    .ectlon  2  of  the  charter, 
which  contains  the  following  provision; 

••^vll  public  Improvecieats  or  other  i-roceedines 
leijially  iitjthorlzed  under  the  charter  superweded  by 
this  charter  sliall  be  carried  to  oontpletion  under 
previously  existing  laws  or  under  this  charter*^ 

Undoubtedly,  the  ..etoh  -.etohy  ..queduct  construction  la  a  public   lia- 
proreiaeat,  funA  it  f/as  authorized  xinder  the  old  oli&rter,  and  therefore 
Bay  be  carried  to  oo!&pletion  under  the  provisions  of  that  charter* 

Under  the  old  charter  civil     ervloe  did  not  apply  to 
those  ensee*4  on  public  vrorks  outside  the  city* 

.;ee  Subdivision  a,     ectlon  11,  ..rticle     III, 
Charter  of  1900* 
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1  asa  thsr^tore  of  the  opinion  thet  while  those 
employee 8  who  irare  working  on  the  lletoh    .etohy  con:itn-50tion 
coatitiuoual/  for  one  year  prior  to  Januery  0,  iyii2,  ure  entitled 
to  t>ie  benefits  of  the  Citil     srvlce  provision  of  tho  c>6rter  inso- 
far as  their  right  to  hold  the   poiiitions  vihioh  tliey  were  oooixpyiag 
and  not  any  other  position,  you  hure  the  ri^^Jit  to  ooutinue  other 
eoB&pIoyauits  without  ree^^rd  to  the  civil    .ervice     revisions  of  the 
ehart«r,  ror  the   reiuion  ua  1  httvo  aaid  that  under  the  old  oh<irter 
you  were  p«irBiitted  to  hire  ojaploy«js  irresp active  of  their  civil 
:-«rviee  ctijridine*     inderstaHd,  however,  that  this  right  is  ILv.ited 
iitrictly  to  the  tt^ueduot  oonatruction  which  «as  under  way  t;t  the 
time  the  new  charter  beee;g«  effective,  and  does  not  apply  to  any 
otl^r  eraployBent  ui>oa  the  iteteh  'ietchy.     You  are  advised  accordinely. 


Very  truly  yours. 


enT  A^'OH^^. 


To  t^  H^oMB&iT  Of  ^^bUo  li'tilities* 

Copy  to  the  Controller. 

Copy  to  the  Civil    orvice  Coiraniealon, 


(1) 


^'i^€* 
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SUBJECT:  Withdrawal  of  signatures.  April  14,1932. 

Dear  Sir: 

Tour  request  for  an  opinion  was  received  as  follows: 

"An  appeal  from  the  decision  of  the  City 
Planning  Comniission,  denying  an  application 
for  the  rezoning  of  property  located  at  the 
southwest  corner  of  Dewey  and  Laguna  Honda 
Boulevards,  has  aRain  been  sent  to  this  office 
by  the  Board  of  Supervisors  for  checking  as  to 
the  sufficiency  of  the  property  represented  by 
the  signatures  on  this  appeal. 

With  the  appeal  was  sent  an  affidavit  with- 
drawing the  signature  of  Alys  Miller,  for  the 
reason  that  she  sigrned  same  under  e  aisxmder- 
standing.   Should  the  affidavit  be  honored  and 
her  signature  canceled  from  the  appeal?" 

OPINION. 

In  44  C.  J*  we  find  the  following: 

"tSec.2420)   V/ITHD RAWING  OR  F^TOINa  RMONSTRANCE. 
AAremonstrant  may  withdraw  his  disapproval  at 
any  time  before  the  expiration  of  the  statutory 
period  allowed  for  the  filing  of  the  remonstrance, 
but  after  jurisdiction  to  proceed  with  an  improvement 
has  been  ousted  by  the  filing  of  a  remonstrance,  it 
cannot  be  restored  by  a  withdrawal  of  the  disapproval." 

In  view  of  the  foregoing  it  would  appear  that  a 
signature  may  be  withdrawn  at  any  time  before  the  expiration 
of  the  statutory  period  allowed  for  the  f ilinf:  of  an  appeal. 

Respectfully, 

City  Attorney. 

CITY  ENaiNEEH. 


•tol  ♦••.  oY 
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Apr.    15,   1932 • 


^BJUKJT:     Civil  oervlce  .itanding  of  certain 

Cl©rl:-otenographers  in  the  Real  instate 
Department • 


Dear  oir  : 

You  have  requested  my  opinion  as  to  the  Civil  oervice 
standing  of  Mrs.  Catherine  Hunter  and  I.liss  iviarian  Viilson,  erqjloyed 
in  the  Real  instate  Departnent  for  tha  City  and  County  of  San 
Francisco.  You  state  that  both  of  these  employees  for  more  than 
one  year  prior  to  the  present  charter  becoming  effective  were 
employed  in  the  Right  of  v/ay  Department  under  Chief  Right  of  v*ay 
Agent  Joseph  J.  Phillips,  and  were  so  employed  on  the  date  of  the 
charter  becoming  effective.  You  now  ask  if  these  employees  are 
entitled  to  the  benefits  of  ;;iection  142  and  ere  blanketed  in  to  the 
positions  which  they  nov;  occupy* 


Among  the  provisions  of  Section  142  of  the  charter  is 
the  following: 

"Where  existing  positions  that  have 
heretofore  been  exempt  from  civil  service  examina- 
tions are  now  made  subject  to  examination  by  this 
charter,  the  incumbents  of  such  positions  who  have 
held  such  positions  for  a  period  of  one  year  con- 
tinuously next  preceding  the  time  that  this  charter 
shall  go  into  effect,  shall  be  continued  in  their 
positions  as  if  appointed  thereto  after  examina- 
tion and  certification  from  a  list  of  elieibles  and 
shall  be  governed  thereafter  by  the  provisions  of 
this  charter." 

If  the  department  which  under  the  old  charter  was  commonly 
known  as  the  Right  of  Way  Department,  and  is  referred  to  in  section  61 
of  the  present  charter  as  the  Office  of  the  Right  of  vay  Agent,  was 
subject  to  Civil  service,  the  employees  above  mentioned  do  not  come 
within  those  who  are  entitled  to  the  benefits  of  .eotion  142,  but  if 
it  was  not  subject  to  the  Civil  service  provisions  of  the  old  charter. 
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then  in  that  event  they  ere  blanketed  in  to  the  positions  which 
they  were  holding*  To  determine  this  faot  necessitates  not  only 
consideration  of  the  provisions  of  the  old  charter,  but  also  the 
beginning  '■m<l   character  of  the  work  of  the  so-called  Right  of  'A'ay 
Department. 

The  office  of  Chief  Right  of  Way  Agent  came 
into  being  as  an  adjunct  of  the  City  Attorney's  Office  about  the 
time  that  the  city  began  the  purchase  of  property  for  the  iletoh 
Iletchy  project,  and  for  a  considerable  period  of  time  the  incumbent 
of  that  position  was  an  employee  in  the  office  of  the  City  Attorney 
and  engaged  in  the  work  of  arranging  for  the  purchase  of  the 
necessary  rights  of  way  for  the  Ketch  Hetchy  acLueducts  and  reservoirs. 

Some  time  during  the  year  1915  or  1916,  and  the 
date  is  not  important,  the  work  incident  to  the  purchase  of  property 
In  Hetch  lletohy  became  so  heavy  that  it  could  not  be  handled  through 
the  office  of  the  City  Attorney,  and  the  City  Attorney,  v/ith  the 
permission  of  the  Board  of  supervisors,  detailed  an  employee  to  the 
City  iingineer  to  attend  to  the  legal  phases  incident  to  the  acquisi- 
tion of  these  properties.  The  Right  of  Way  Agent  at  that  time  was 
assigned  to  assist  the  attorney  in  charge  of  the  acquisition  of  the 
property,  and  was  presumed  to  be  working  under  the  jurisdiction  of 
the  City  i'.ngineer,  under  whose  direction  the  requisite  properties 
were  selected.  The  attorney  assigned  to  the  matter  ol'  the  acquisi- 
tion of  the  necessary  property  of  the  Hetch  Ketohy  continued  to 
perform  those  duties  until  the  necessary  property  was  practically 
all  acquired  in  the  early  pai't  of  the  year  1926. 

After  the  i^ight  of  T/ay  Agent  left  the  office  of 
the  City  Attorney,  and  especially  after  the  completion  of  the 
acquisition  of  property  for  the  lietoh  Hetchy,  the  matter  of  the 
acquisition  of  other  properties  which  the  city  desired  to  acquire 
for  any  pur^pose  whatsoever  was  assigned  to  him.   borne  of  these 
properties  were  for  street  purposes,  which  to  some  extent  were  under 
the  jurisdiction  of  the  Board  of  Public  works,  other  were  for  park 
purposes,  playground  purposes,  and  for  public  building  sites,  over 
which  matters  the  City  Engineer  and  the  Board  of  public  '.vorks  had 
no  jurisdiction. 

The  practice  of  the  Right  of  v/ay  Agent  in  the 
purchase  of  those  properties  was  to  first  appraise  the  property, 
negotiate  witji  the  owners  thereof  for  the  purchase  of  the  same,  and 
If  an  agreement  for  purchase  could  be  reached,  to  refer  the  natter 
to  the  Board  of  ^>upervisors ,  trnd  if  that  body  felt  that  the  price 
was  fair,  the  property  was  purchased  upon  the  recor;mendation  of  the 
Bight  of  ,7ay  A.gent.   If  not,  the  Board  passed  e  resolution  in 
condemnation,  and  the  Diatter  was  referred  to  the  City  Attorney  v;ith 
directions  to  acquire  the  property  by  eminent  domain  proceedings. 
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After  these  proceedings  were  ooinmenced,  it  was  the  duty  and  the 
custom  of  the  Hlght  of  Way  Agent,  acting  under  the  direction  of 
the  City  Attorney,  to  continue  to  acquire  the  desired  property  by 
negotiation,  and  to  aid  and  tissist  the  City  Ai^torney  in  every  way 
In  acquiring  the  property  with  the  least  possible  expense  to  the 
city,  although  after  the  matter  was  referred  to  the  City  Attorney 
the  Right  of  j'ay  Agent  had  no  authority  to  complete  the  purchase 
of  the  property  without  the  consent  of  the  forraer* 

I  can  find  no  pro-vision  in  any  ordinance  which 
created,  the  position  of  Hight  of  V*ay  Afcjent ,  and  while  the 
provisions  of  section  61  of  the  Charter  provide  for  a  heal  Estate 
Department  having  all  the  I\inotlons  and  personnel  of  the  office  of 
the  right-of-way-  agent  as  established  in  the  bureau  of  engineering, 
1  can  find  no  authority  or  ordinance  which  ever  established  this 
office  in  the  bureau  of  engineering,  and  in  no  way  was  the  Pight  of 
Way  Agent  more  responsible  to  the  Bureau  of  Engineering  than  he  was 
to  the  Board  of  Supervisors  or  to  the  City  Attorney ■>  The  statement 
contained  in  the  new  charter  that  the  office  was  esteblished  under 
the  old  charter  in  the  Lureau  of  iingineering  does  not  make  this  a 
fact,  and  as  a  matter  of  fact,  I  am  of  the  opinion  that  the  office 
of  the  Aight  of  V/ay  Agent  was  practically  a  separate  dei^artment 
rendering  service  to  such  other  departments  as  might  make  demand 
upon  it* 

At  Various  times  as  the  duties  of  his  office 
Increased,  the  personnel  thereof  was  increased,  and  I  can  find  no 
record  that  the  Department  of  Engineering  or  the  Board  of  public 
Works,  with  one  exception,  ever  took  any  action  regarding  addi- 
tional employees  in  the  office.  At  times  additional  employees  were 
allowed  by  the  Board  of  oupervisors  or  by  committees  thereof  when 
the  Y/ork  assigned  by  the  Board  to  the  Right  of  .;ay  Department 
necessitated  new  employees.   Again,  employees  were  at  times  taken 
from  the  office  of  the  City  Attorney,  and  at  times  this  official 
approved  demands  for  their  services  after  these  demands  had  been 
approved  by  the  Chief  Hlght  of  Way  Agent,  as  a  matter  of  fact, 
the  usual  procedure  in  regard  to  the  payment  of  employees  was  that 
the  Chief  Right  of  Way  Agent  would  approve  the  demands  and  they 
would  be  transmitted  to  the  Finance  Couralttee  of  the  Hoard  of  Super- 
visors for  reconimendation,  and  would  then  be  passed  by  the  direct 
vote  of  the  Board. 

From  the  foregoing  it  is  evident  that  while  there 
was  no  provision  in  the  old  charter  for  a  Plight  of  ,ay  Agent,  that 
official  and  the  personnel  of  his  office,  vrhlch  at  times  amounted 
to  as  many  as  tan  or  twelve  employees,  had  certain  well  defined 
duties  to  perform  which  were  not  performed  by  any  other  department, 
and  was  in  my  opinion  really  a  separate  department  of  the  Ifunlcipal 
government . 
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ejection  11  of  ^rtiole  XIII  of  the  1900  charter 
specifies  the  departments  which  v/ere  subject  to  civil  service,  and 
then  excepts  certain  of  the  employees  of  those  departments.  The 
office  of  llight  of  way  Agent  was  not  provided  for  as  beln^  under 
civil  service,  nor  was  it  excepted  tiiorefrom,  and  therefore,  if  It 
existed  as  a  separate  department  or  office  and  not  as  a  part  of  any 
other  office  or  department.  Its  employees  were  not  subject  to  civil 
service,  and  this  particular  office  having  by  provision  of  the  new 
charter  been  made  subject  to  civil  service,  thoso  employees  thereof 
who  had  a  year's  continuous  service  before  the  charter  becaiae 
effective  are  entitled  to  the  benefits  of  uhe  civil  service  pro- 
visions* 

As  1  have  said,  I  find  no  provision  in  the  old 
charter  which  specifically  set  up  the  office  of  Right  of  ,ay  ASent, 
and  from  being  an  adjunct  of  the  office  of  City  Attorney  it 
developed  into  what  was  practically  a  separate  office  or  department. 

You  are  therefore  advised  that  In  my   opinion  the 
two  employees  mentioned  are  entitled  to  the  benefits  of  section  142 
of  the  present  charter. 


Yery  truly  yours, 

CITY  AITORNEY. 

To  the  Civil  u;ervloe  Gouimiesion. 
Copy  to  the  Controller. 
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April  16,   1988. 

iiOBJJ'OTi     InfoxsiiRtion  for    '.uidance  of  Sp^olal 
Acoountant  of  -oard  of    ituoetlon. 

Ksm^t  sir: 

You  h£iV»  prBaented  six  que  at  ions  to  tlils  office  for  tlie  Ajrpo« 
of  obtainin(=5  rtjlinfts  for  tli«  tfuldaiio«  of  I5r.  ««  3.  Owensby,  your  special 
aooountant*     The  que:itloni;  und  unsirttrs  follow: 


,.h«ro  the  3ofir&,  by  re^lnr  resolution,   has  rade  an  am^int- 
m»Bt  as  a  sub»tltut<»,   and  inhere  serrioa  haa  been  osrried  on  for  a 
period  on  substitute   ;;ay,    but  tlie  aijxiointee  is  oontinued  in  service  in 
the  sa»e  position  as  a    srobationer,   after  tr«e  oxpiretion  of  the    tii^ 
for  which  iio  »,ii6  K,.:?olriied  u  ^ubi^tituto,    is  tlio  specijil  ucooiintant  to 
develop  his  adjuatraent  fi.oires  on  the  basis  of  a     robetioner  iuiitead  of 
substitute     ay  for  the     eriod  served  as  a  sub»tltutev 

rhis  question  apparently  assosaee  a  situation  «^ere  a  teacher 
occupies  a   -;ub;: titiito'a  ^.oaitiois   Jn  tho    .lace  of  an  absent  tecclier  and 
beoaua©  of  the  fcot  that  tJie  absent  tenoUer  has  not  returned  after  a 
period  of  one  year,    continued  in  the  atar.e     osition  as  a     robetioner. 
Under  such  circumstances  it  is  ny  o;  inion  that  tho  tenaier  was  entitled 
to  tho  salary  of  a  isubatituto  for  the  first  ^-ear  of  service  and  the  sal- 
ary of  a    robt- tionnry  tocohor  tltcrenfter. 

here  tho    ioard,   by  rei7alar  reuoiution,   frdo;  ted  a  general  rule 
that  teachers  tru^t  scfro  a  tro  >iBar  .:rolr  tionary  ;'Qrloi  before  being 
tjlven  tenure   status,   but  by  B}X30ial  resolutioa  sx  teaoi.ar  ^/a.)  (riven 

a*     l^nure  ati'tus,   or 

b.     Advanced  sixl;  ry  Kite  after  servinc  less 

than  two  yeors,    is  the  speoial  accountant 

to  deTslop  his  adjustments  by: 

a.     TJainc  tlie  rating  as    aid  tlic  teacher,    or 
b«     Applyin.:';  anntial  salary  inorosi>es  after  two 

years  service  a 53  set  up  for     robatlonary 

service  I 

?or  eoi3e  yo^rs  vycotion  1609  of  the  :-clitlcal  .ode  rovlded  that 
teachers  could  be  ^liven  €rr.-;rjient  stntus  efter  two  i'e.ors  cf  robctionary 
vi'ork.     subsequently  there  v-as  an  aiaendasnt  to  the  law  ia'ov?.dinc  that 
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teaciiora  Eiir^tit  be  Fiado     amancnt  after  tT^o  or  three  yenrs  service,    so 
that  no   toaohor  could  become  a     eraieiiiant  toaorior  until  t  t  ie^  at  vJ^er  two 
years  of  iierrloe.     It  is,    tiierofore,  my  opinion  thtit  it  is   the  uuty  of 
the  :.  ;eeie'J.  accountunt  to  rieke  •  is  caieultitlons  u  )on  the  btisis  timX  a 
te&oher  did  not  beoocie     eisnanont  until  after  two  years  of  serrice.     If 
the  rulings  of  tJiO  ?ox.rd  of  '  dxicction,   or  the  -^-alcry  sohcdiile,    rrovlded 
for  no  uctaal  aRlary  increasos  until  eftor     robstionary  corvlce,    s:\iQh 
teacners  stiould  not  bo  entitled  to  c.n  inorease  until  nfter  t«o  yeers  of 
X>robe  tionary  work, 

ik&T9  the  ;ioa.rd,   by  regular  resolution  ,rior  to  July  1,  1921, 
oh&niid  the  et*  tua  of  oitlior  a  substitute,    probationary  or  ros"^iar 
teeoJiar,   effeotlve  ot  dtkte  otl»r  than  July  1st,   or  the  beQlnning  date  of 
a  scliool  ye&r,    iii  tlie  itjoeial  aoooimtant  to  develop  hifi  adjustsaent 
fi,2;uros  by: 

a«     Dlsre^rding  all  olvinces  in  stctua  imde 

effeotlve  other  than  July  1st,   or 
b.     .iCoept  the  dt  tea  used  by  the  ^x^ardV 

h  teeeher,   when  employed,    in  faot  enters  into  e.  contract  on 
July  l.:t,   «Kioh     rovides  for  his  salary  for  that  school  yeer.     ?his  is 
not  iiubjeet  to  olu  ngc  during-  the  ye&r,  except  rxjsslbly  in  the  event  of 
e  chan-^e  of  .  oaition  to  b  higher  bracket.     Jonnocuently,  ny  answer  to 
your  question  is  tliat  it  is  the  duty  of  the   Jiseciol  sooountant  to  dis- 
regard all  ohtnges  in  atatus  aiade  effective  subsequent  to  July  1st* 

Jan  the     ocrd  of      ucetion  elect  a  person  to  a    permanent  teach- 
ing Qtctus  without  r^fcuirlng  l^r  to  «*ork  two  or  tiiree  yeor  f^robatioaary 
ixjriodv 

It  in  the  cuty  of  the  i^ard  of    .duc^tion  to  j.%  tfSkX  tir»s  follow 
tb0  iolitloal   ;ode  and  the  .;>oh'jol  jode*     x^^or  a     eriod  ef  -ymtJta  th.o  .olit- 
le«l  Oode  ,  rovlded  a  ;robRtionary  , -eriod  of  two  years,      .ubsequontly  tliis 
was  ehEB^d  to  two  or  three  ^'ears.     Vhe     oard  of     duci-tion  lii^a  no  rig^t 
to  elect  a     erson  to  pemanent  teaching  atutus  without  oonfoxaixis  aith 
the  law. 

.U,:..TIuK; 


.here  the     otrd,   by  re{^lar  reeolution,    provided  in  rcriular 
salary  schedule  tli&t     rob.-  tioners  shall   mttb  the  firot  two  years  at  tl'^e 
fflwae  annual  ualary  r^tinij,    is  tlie  special  accountant  to  develoi'  his  ad- 
luofcaent  fi-:ures  on  tiie  biisia  that  all  teachers  serve  two  years  as  pro- 


.'iaOi^Uif^^ 


batlonersy    without  elunf^  In  annual  r^alary  rating^  regpeurdleas  of  oon-> 
trary  action  taken  by  th©  :3oard7 

In  Tloi5  of  the  fact  thet  in  mBXLj  opinions  Iwrotofore  raaflared 
it  hfta  besn  held  that  fiero  hed  to  be  uolforniity  in  all  salary  ruBtters, 
it  ia  ray  o /Inlen  t^.r!t  It  ia  the  duty  of  the   sijeoial  aocoiuitant  to  de- 
velop lils  ad;  t   flrurea  on  tJaa  basis  that  all  teeohersj  serve     two 
years  as     re'              rs. 


7ber«  the  ?oe.r4,   by  regular  resolution,   lias  assigned  eertif  1- 
oatad  taaeliers  to  other  dutloe  tl-ian  ciassrooa  teaching  end  »haro  the 
asslgniasnt  rotiulros  a  oaroster  nuaibar  of  days  of  servloe  In  the   school 
year  thai;  th;-t  r^ciulrcd  of  a  cIrsstook  tencJaer,    Is  the  s;>o<5i!al  aocount- 
ant  to  develop  his  adjuatiaont  flcjures  by  allowing  full  tii'je  for  ab;;ence, 
provldad  the   total  tii-jB   :f  suoh  ebsanoc  doee  not  reduce  ths  maiaber  of 
days  served  to  less  tlum  that  ror-ulr^d  of  a  resuiar  olaseitjoa  taaoher? 

In  Viet.'  of  the  fact  thi  t  sosam  of  the  teaohers  it^entlonad  in 
ti.lc  question  '.<ero  &ssi,;5t»«id  io  uOii-t©Bchiiic  ^Jwaric  not  reaulrlnj  eretexw 
tlals,   it  TK>uld  seeei  th&t  such  pt^rsons  should  be  {governed  with  reupaot 
to  absence  ia  the  saEe  aanijar  as  oth&r  city  OL.\^icyeei;  and  should,    thore- 
fore,   reoelve  only  the  nuciber  of  days  ,  ©nnitted  by  rule  for  absence, 
ether  teacl^ers  »?orc  nut  to  work  In  i*osltion.s  re  lulrlns  crcdentltiis. 
Juch  teachers  should  be     leoed  In  no  viori>e     Oisltlon  with  roc^^rd  to  ab- 
aenoe   than  those  tcaciiera  actually  loiac  class  vorlz,     Tlterafore,    t:ith 
regard  to  the  latter  tproup  of  taachero,    it  is  ny  opinion  that  they 
should  be  allov.©d  full  tir.Q  for  fibr.ence   so  long  as  the    total  absonco 
does  not  reduce  the  ni2abor  of  dc^ys  served  to  less  than  thct  req.uired 
of  a  roj^lar  olaii:.rocK  to  .clier. 


Ha«p0Ctfully, 


diy^  ,.^6Rtar 


v*eorotery, 

rioard  of    ,  -  ucn t Ion • 


//3 


i^ 


oH-^ 


Apr.    10,    1932. 


JUBJiiCT;     w-aiari«»  of  :wSi«rg«Bey  Appointees  holding 
office  on  January  1»  1931,  and  thereafter 
appointed  to  i  orjasneat  ASEpi^^ment  In  sur-^e 
i  ositiofi^i. 


Deer  -.Irs: 

You  here  requested  ay  opinion  as  to  v,*hcthor  or  liot 
thoat)  '.-uployeee  lr^*o  were  holding  positions  under  Gnerr.enoy 
appoimuoute  uuthori^od  by  your  Coimission  on  January  1,  1S51, 
£trta  who  thoroefter  part tci pelted  in  Civil  v^rvioe  oaceuiuimitions  for 
the  sttT  o  positions,    ;u&iified  therefor  ar*d  were  roj^ularly  appointed 
thereto  upon  certification  by  your  woiialsision,   tihouid  be  p&id  «t 
the  sauje  r&to  of  ooiuipensation  ^iilch  they  were  recelrlixg  on  January 
1,  19 SI,  or  should  tiieir  oces.penaatioa  be  fixed  at  tbe  enount  pro- 
vided for  n«sw  appointees* 


OPIKIOI^. 


rader  the  provisions  of  jection  10  of  /.rticlo  "ill  of  the 
Ch&rter  of  ISOO,  in  order  to  prevent  the  stop-iuf^e  of  public  business, 
the  heed  of  any  '";  '    nnt  or  office  jalght,  with   tiio  t.pproval  of  tlic 

Civil     ervice  Co  .  ^n,  make   a  teiiporary  eppointKent   to  reuvein  in 

force  for  a  :?orlod  not  cxceedins  ciity  daye  und  only  until  regular 
appointDients  fron  civil  aervicc  liats  could  be  :yide. 

inder  ths  provision  of  the  eherter  above  inientloned,   it 
was  the  duty  of  the  Civil    .ervioe  Cci-snieaion  to  suscertein  nnd  determine 
t!»  need  for  filling  the  nnrticxiltjr  position  in  c.voetion,  and  when  the 
CoHattl£-.'-'  Ae  this  aoterinliifttion  t^nd  authorized  i}ie  e;  er;.;ency  appoint- 

jaent,    .  I  of  tlie  dop&rtix^siit  had  full  authority  to  :;t.':e   it,   and  the 

person  who  occupied  thtt  position  ncld  it  legally  until  a  list  of 
elirihiea  for  the  j^osition  was  provided  by  the  civil     ervioe  Ooimission, 
or  the  period  for  ii^ieh  the  appoint3?»nt  wae  »ede  expired  without  being 
renewed. 

I  cennot  eee  that  there  can  be  any  queation  on  this  loint, 

for  t/jc   rt;ii3on  thet  the  person  appointed  to  the   position  o  the 

seise  pur:mnnt   to  the  provisions  of   the  charter,    -'crforriur-'d  lioe 


Ijioldent  thereto,  and  r«oolYed  the  oompetisation  provided  tuorefcr* 

-©etion  71  of  the  jsresent  oiierter  contains  the 
follovlng  provision: 

"Pending  th©  adoption  of  aeXftry  standards 
&s  In  this  charter  provided,   the  salary  aiid  wage 
rates  lor  posltionB  suhjeet  to  aueh  standardization 
eball  be  fts  roco:r:rncnded  by  the  of  fleer,  board  or 
caEQttisfiion  having  &T;polnting  power  for  auch  posi- 
tions aM  fixed  by  the  budget  nnd  anntxal  salary 
ordinance;     provided  that  oAy  eonpenaation  paid  as 
of  January  1,   1951,   to  on  liio\jmbent  wno  le^eily 
hold  a  position  In  the  city  and  county  service  at 
thet  tlr^,   shall  not  be  reduced  so  long  as  eooh 
ino\mbent  le£:ally  holds  such  position*" 

jhen  lists  of  oligibles  were  obtaixwwl  by  yosr 
Commission  for  any  of  the  positions  ;;ientlonQd,  nnd  'nh&n  those  who  were 
occupying  the  positions  wore  certified  to  the  appointing  pov^t  and 
actually  appointed  to  the  aaiio   positionis,  they  succeeded  thesieelves  in 
those  positions,  and  no  one  will  oontend  that  their  appointment  to 
said  pofitltions  was  not  l^al,  &nd  t'  erefore  it  iaxist  htt  said  that  they 
oontiime  to  lof^Xly  hold  the  ssiuo  positions  which  they  ocoupied  on 
January  1,  1951  •       The  duties  of  the  positions  are  the  sanie,  the 
inoaid»euts  ar©  the  saae,  tind  while  there  is  u  difference  in  tm  r^ethod 
of  apiM>intKont  and  the  tew^re  or  right  to  hold  the  positions,   there  is 
no  difference  la  the  positions,   and  I  aiB  of  the  opinion  that  they 
continue  to  legally  hold  said  positions* 

To  hold  that  these  ye^rsons  were  not  lef-ally  appointed 
to  the  i>08ltions,   '^hea  appointment  was  ifiade  under  authorization  frori 
the  Civil  ,>eryice  Goranission,  v/ould  he  to  hold  that  yotir  Coiialssion 
did  soE»thing  thet  it  had  no  authority  to  do,   that  the  appointing  pover 
violeted  the  law  in  saakinic  the  appolntEwnts,   &nd  tl.at  the  disbursing 
officers  of  the  city  wron5;fully  disbursed  tlio  money  which  was  paid  to 
these  i^sployees* 

You  will  note  that  the  languaf^e  above  quoted  from 
>ectlon  71  is  very  broad  and  doss  not  lirait  its  benefits  to  those  who 
were  civil  service  eKployees  or  who  had  permanent  tenure  in  a  posi- 
tiont     It  is  {"eneral,  and  in  ray  opinion  applies  to  all  ertployees  who 
legally  held  their  positions  on  January  1,  1931* 

You  5vre   therefore  advised  that  those  persons  who  are 
certified  to  the  s«;te  position  which  they  were  oocvipyln^;  on  January  1, 
19S1,  are  entitled  to  the  sans  salaries  which  they  were  receiving  on 
thet  dote* 

sincerely  yours, 
;ivll     ervlce  Ooiiaalasion 

to   the  Controller,  City  ^ttor:  .    . 


n 
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Apr*  19,  I932* 


3tJBi7SStt     9iMUi@e  of  Ugj^m  of  '?«aeher»* 


Pear  ^irs: 

Thie  office  is  la  receipt  of  yoer  request  for  an 
opinion  &s  follows: 

"In  case  a  te&ohe-r  gets  married  end 
continue*  to  draw  her  salary  for  nix  t-ontlia  or 
Bore  nzider  her  jaalden  u&sm  sithout  notifying 
the  :^©p&rt»ont  tliat  »he  has  iiad  a  chsdrigo  of 
rmsm,  does  this  constitate  a  violation  of   tho 
Charter  or  ^tete  law?      I  cannot  fiM  tiist  it 
Aoos  •  ** 

X  eaa&ot  find  any  charter  provision  or  sttite  Irw  which 
Bakes  it  unlawful  for  a  Eiiriied  toucher  to  drtiw  hor  salary  under  her 
ffittiden  aeimi  wit!:out  iictifi'lng  the  Ii04;.rd  of  xdvctition. 

IB  view  of  the  fore^oisg,   it   is  fo'  opiiiioa  that  soefei 
cendwct  on  the  part  of  &  teacher  uooe  not  violate  the  charter  or  the 
lawa  of  the  utate  of  California. 


H«?«pectfully, 

Board  of  ..dr  oat  ion* 

(3) 
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Apr.  19,  1932. 


SUBJiilCT:  iM'ewly  Appointed  Teachers  on  Leave 
are  Probationers. 


This  offioe  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"Following  our  telephone  conversation 
of  the  2nd  inst. ,  the  Board  of  L:ducation  has 
requested  that  an  opinion  be  rendered  on  the 
following  question. 

If  the  Board  of  Education  employs  four 
teachers  to  take  the  places  of  four  other 
teachers  who  have  been  elected  to  the  san 
Francisco  Public  Schools,  and  at  the  same  time 
and  in  tiie  same  meeting  of  the  Board  of  I'iduoa- 
tion  were  given  leaves  of  absence  until  the 
close  of  the  school  year  1932,  duo  to  the  fact 
that  they  T/ere  employed  in  school  systems  other 
than  :jan  Trancisco,  are  these  teachers  entitled 
to  classification  as  probationary  employees,  or 
are  they  substitute  teachers?" 


OPililON. 


Upon  the  appointment  of  a  teacher  to  the  San  Francisco 
iichool  iJepartment,  unless  the  appointment  is  that  of  a  temporary  or 
substitute  teacher,  such  appointment  constitutes  the  teacher  a 
probationer. 

See  Jections  5.510,  5.520  and  5.521  TjChool  Code. 

However,  in  view  of  the  provisions  of  i^cotion  5.503  of 
the  School  Code,  siich  teacher  could  not  have  the  probationary  peritid 
in  a  single  school  year  credited  to  him  as  such  unless  he  served  at 
least  seventy-five  per  cent  of  the  number  of  school  days  in  that 
school  year. 

Respectfully, 

Board  of  education. 

-    .  CITY  ATTORNii:Y. 


ovi^ea  00  B'xefk 
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i^r.  19 1  \'voZ* 


^fBXSGTt     Badt^t  of  tlie  Board  of  .education* 


DOftT  -Irs: 

This  office  is  In  receipt  of  yoar  requcset  for  an 
opinion  ^s  follows: 

"•'Say  the  }?Of».Td  of  liaucatlon  re".u«et  an 
opinion  relative  to  the  prosver  jaethod  of  'jroceduro  ^ 

undsr  tbe  new  0  i^ter.     Cpeeiflo  attontlon  is 
invited  to  ->ection  09  of  »6id  CKarter  vmioh  reads 
as  follows: 

•The  inibllc  litilitias  Co-saiosioa  arvd  the 
Board  of  ;.d\ioetion  aaist  hold  public  hearings  on 
thsir  respsctivo  :>udc;ot  proposals.  * 

Tho  same  soetlon  also  states  tLut  s\jOb 
hssriRgs  siiall  bs  ^eld  bo  fore    -iaroh  1st. 

The  BcMird  is  upeeiflcally  request  lag  that 
an  oplaion  b®  sscurod  froaa  yoiir  office  on  th« 
follosia^  qiiostlons: 

1.  icxtst  the  Board  of  .^ditcation  at  thase  public 
hoarings  have  a  tentative  Btjdget  prepared  for 
diacussionV 

2«     Could  the  Board  of  Mueation  at  these  jaeetings 
discuss  }%atter8  of  policy  without  actual  flfjuras? 

2.  Can  tho    -oard  of  education  dlsrocard  the  City 
Charter  ia  regard  to  the  public  hearings  and  follow 
the  ::tate  ^ichool  Code  on  this  aubjeet?" 

la  SSBISK>  TS«  BAiJ/JtAOCC,   £59  v&o.   7oO,    Uie  court  held 
that  the  ^an  rrancisoo    iohool  uistriot  is  an  entity  £»eparate  x\v\A. 
apart  froa  the  City  hxA  County   of    4ia  rTanoisoo.        In  this  case  it 
«ss  further  held  that  when  there  is  a  conflict  botvseB  the  school 


Ql.i<fi-q    iiC 


•I 


U). 


laws  of  the    ;tat©  &n&  the    >an  rTa^^ciaoo  Charter,   the  &o}iool  laws 
govern  ovor  the  charter,  unJ-ess  there  is  a  saving  olnuse  In  tlw 
sehool  laws*     Th«r«  is  no  mioh  olaus«  with  rei^&rd  to  preparation 
of  tL©  annuel  aohool  d Is trio t  butta©t» 

ectlon  69  of  the  c:harter  of  the  city  fend  County  of 
;s«n  Tranoiseo  ijrovldea  a  ©oiaplete  laatliod  for  hcoidllns  budget 
estlzsates  and  proposals  by  the  Board  of    auoatlon*        .eotions 
4*960  to  RTWi  Including-  4.ii6?  of  the     ofoool  oode  provide  siiniiarly. 
Therefore,   there  is  t.  aircsot  claBh  l-vtween  tho    .-fcjj    'r&.Jiciaoo 
Charter  aealing  ^Ith  sohool  bud^-et  matters  and  the  school  oode  of 
the  atftte  of  California. 

la  Tiew  of  tfee  foregoing  decision  of  oor  sux^reae 
Court,   it  is  Bjy  opinion  thnt  the  .sohool  Jode  fovorns  over  tha 
Charter,  f.md  that  it  is  the  duty  of  the     oerd  of  ;.:duoatioa  to  follow 
the  ftforessld  school  Code  eeotions. 

Tour  first  two  cviostions  assuro©  t>iat  tb©  charter  is 
effaotive.     -y  answer  to  the  ia&t  'ixjestion  therefore  in  effect 
Miswers  all  questions  subr»lttedf 


nes5»ctfully. 


GITf  AITORHKY. 


Board  of   Education. 
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Apr.   19 »   1932. 


SUBJECTS     F*X9tt&»aoy  of  loaoLers,  eto«. 


This  ofric«  is  la  r«0el|)t  of  yeur  rsquest  for  an 
opinion  &s  follovs: 

deat*«  off  lee  and  the  '^srd  of  .i^aucatlon  be 
•upY^lied  with  interpretation  of  that  x>art  of 
..>e«tlon  li>5  of  the  m&xi  Fraacisoo  Cliarter  relat- 
ing to  tenuro  in  positions  for  teachers,  heads 
of  departsaents,  vice -principals,  principals, 
ete«     The  paragraph  is  as  follovs; 

*4ll  teaeliers,  toads  of  departBiente,  vice- 
prinoipals,  principals,  supervisors  aad 
direotors  eiiall  be  Qlaseified  as  perci&nont 
osgiloyeea  in  their  r&apective  positions 
ttTter  they  have  been  sucoessfully  tj^^ployed 
in  oueh  rjosltions  in  the  sohool  department 
foar  a  probf^tionary  period  of  three  years. 
In  the  absence  of  &ny  f^totion  to  ttie  contrary 
by  the  board  of  edxieation  at  tlie  end  of  the 
third  year  of  such  eaployi^ient,   tha  classifica- 
tion shall  be  considered  as  p(iirraanent«     a 
deputy  stixjerintendent  shall  be  olasuified  us 
a  penument  employee   iJi  such  position  in  the 
school  departraent   in  \»hioh  he  was  persianently 
employed  InBiadlately  prior  to  his  appointiaent 
as  deputy** 

There  eure  aany  classes  of  certificated 
employees  of  the  Hoard  of    education  included   in 
tiiis  sviiarter  provision,      ihere  ure  raany  opacifio 
questiom;  that  lui^^t  be  raised  conoeruin£  the 
application  of  this  Grmrter  provision.     '2lic  most 
iaiporteiit  question  in  my   Jtid(^^nt   is  what  is 
nsant  by  the  expression  *  their  r$s;>ective  positions 
after  they  have  been  successfully  eraployod  in  such 
positions*. 


^at a^teehm^tlt  ^ 


.'ai- 


You  have  £;lroady  given  an  opinion  that 
all  teachers »  heads  of  4epert£Mnts,  eto.,  vho  had 
been  In  their  positions  for  thi»e  years  at  the 
tliiie  or   t}ie  inauguration  or  the  iww  OiicLrter, 
January  Gth,  were  by  the  operation  of  the  new 
Charter  classified  as  perstoiiient  esiployees  In  their 
respeotlve  positions.     By  th©  end  of  this  year 
there  vili  be  a  nu^aber  of  others  9ho  have  completed 
three  years  of  service.     The  cf^Viestioa  Plight  he 
raised  as  to  whether  the  three  years  are  covered 
hy  tlie  three  years  from  the  date  of  appointifjont  or 
whether  they  refer  to  throe  oosipletc  JsohooX  years 
as  does  the  ^tate  aehool  Gode« 

The  provision  of  the  Jharter  carries  so 
osjiy  ii^lloation.  that  1  sluO.!  be  pleased  to  eon- 
far  with  you  In  reference  to  sorie  of  the  speeifio 
applications*  I  trust  that  you  im^y  have  an  early 
opportunity  to  give  tJ»  opinion  requested  in  view 
of  the  trtprc«iOhing  date  for  jmkiag  reports  upon 
jjrobationary  erapioyecs.'' 

Section  lv*5  of  the  IS^Jl  Charter  provides  thut  all  teachers 
he^s  of  departments,  v Ice-principals »  principals^  supervii^ors  and 
direotors  ^hall  be  olaaslfied  as  penoanent  esiployees  in  their  respec- 
tive positions  after  they  hi^ve  been  successfully  e:ipioyed  in  ouch 
positions  in  the  ^ohool  Decjartiaent  for  a  probtitionfiry  period  of  three 
years. 

A  ©areful  oxaialnatioa  of  this  portion  ox*  the  ojarter  Icjads 
to  the  conclusion  that  it  was  the  intention  of  the  charter  frariers  to 
provide  oouplcte  tenure  under  the  provlt^lona  of  the  oi^arter*     It  was 
probably  borne  in  uind  by  ti^  uhcti'tcr  fraiiusrs  that   the  ^tute  law 
does  not  £ive  lieads  of  departiMinta,  vice-principals  and  principals, 
tenure  In  office. 

The  use  of  the  words,  "tl^lr  respective  postitions  after 
they  hanre  been  ^uooessfully  employed  in  ^ueh  positions'*,  sloply  leeans 
that  teachers,  heads  of  departcients,  vice- principals,  principals, 
supervisors  and  directors  shall  be  classified  as  ;.uch.     it  docs  not 
:aean  thf-t  a  teacher  or  principal  in  a  certain  position  in  a  certain 
school  shall  be  ©ntltled  to  penrianenoy  in  that  position  in  the 
t5Chool,     TO  give  tho  charter  any  other  coaatruction  would  do  violence 
to   tltfi  languagiB  employed,  as  well  as  the  whole  achool  teachers 
tenure  law  theory* 

Ue^spect  fully, 

CITY  ^TTORKSy. 
Beard  of  ::^duoation. 


,SBom  «..  ..911^  nre 


^-^'0 


AfSni  \%   1932. 


iJUBJlsOTs     lifflitfttlon  of     cstlon  f«»  ^^eovery 
of  l*6&9bor9  cvisrpald  ^«il&rl*s* 


Tlils  offl«Ni  i»  In  receipt  of  yovir  roouest  for  an  oplhioa, 
&•  folXowas 


*la  ooiu»»otion  frith  c pinion  randered  t>y  j^u  tmder 
data  of  !,are^i  "nd,  1$S£,   sub4o«t:     "i^djuatuaerst  of  recioiiiera* 
^£l  rles  bi  f    rror,  ©%«•",   if  «8  develop  ia  &ooord« 

anco  ftlth  .i ,inlon,    VmxX  a  teaeUep  has  been  glTBR: 

&•        rtiroti^  ft  8il£tu&e«   oredit  for  yecirft  of  eerrlos 
titmt  tlie  te&eli^r  did  oot  ^uive«   or 

b«        Tliccu/;^  a  £ii&tul»«  a  teti^otter  bas  tee&  orerpeid 
for  l2i<>t£^noe,  as  a&  examilA,  for  ea<^  of  tltft 
pset  OQVOJi  y&iLps, 

«ad  @lth£ir  *a*  or  *b*  resulta  1&  V^  s^l&ry  vetiog  being  a 
▼lolatlng  of  uniform  seller?  eXloe&aoe  peid  under  s<^eatile» 
edop'ted  b?  the  X^o&rd  of  .^uaatioa,  to  ^«  other  teft<^b»i« 
durlae  t2ie  isaid  *<>obooX  yet! re,  «riXI  you  kindly  advise,  for 
the  piorpoee  of  correetion  of  said  rf;:istai938»  hov  isesj  etgnieX 
aal^.:  ante  £^f  ^m  oorreet  retro-&otive  fron  date  error 

ie  d  od." 

section  339  of  t^    ;ode  of  jlTll  iroeedare  ,>rDTidee  a  teo 
yeer  lissitation  on  on  aotlon  ujx>n  a  oontreet*  obli|p&tion  or  Xi&bility 
aot  foitz^U^d  yxj&&  en  ia&truEaeat  of  writing* 

r»sch«r«  ere  employed  by  "Kbe  TSoerd  of  ;f:dtt<:r  ti<m  upon  stfitutory 
eoatr&ets  li^ve  not  hero  tof ore  been  reduced  to  «9?itlne  ^m  ISte 

Boerd  of  ic^n*    aoni$e%tteBtl3rt  »>  recovery  ^n  ^  ^>^  <^  overpaid 

aalariee  tu'ter  u  l&pee  ^  tee  yeare  fycm  the  d«te  of  oversayraent* 

ReapeetfuXlyt 


ix?^Af#my 
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April  to,   19S2. 

&t}BJiiA:T:      1924-1925    substitutes  not   entitled 
to  I^\ill  Tisia   reaching  i^«7* 

GentlttiMns 

This  offioe  is  in  rsoeint  of  your  request  for  an  oi>inion,  as 
follows: 

^aabjsot:     Inter  are  t&tioa  ..al&ry  .schedules* 

The  n««  salary  sohedule  adopted  for  the  school 
year  1925-1920  reads: 

•Under  the  nrorislons  of  tJiis  salary 
aohedule  and  of  the  rules  eoverulBg  the  placing 
of  teachers  now  in  the  uervioe  upon  the  ttew 
Iwhedvles,  all  full  tlae  teachers,  all  principals, 
sapervi&ors  and  assistant  supervisors  in  the  day 
schools  will  receive,  during  the  next  school  year 
(19^;&-1V26}  an  incre€ise  of  not  less  than  Three 
Hundred  and  sixty  iJoll&rs  above  that  which  they 
receive  durir){;  the  school  year  1924-1925,  apart 
from  soasll  odd  amounts  added  or  subtraeted  in 
order  to  fit  the  teaekers*  salaries  exactly  into 
the  nev  schedule** 


There  then  follows  sjieclfic  set-ups  Icbeled  •! 
Sehedule  for    .leiiientary  .-chool  Teachers  All  Grades*  and 
for  Junior  High  Teael^iers,  etc*,  and  cpeoific  set-iips  for 
♦Pleoine     resent  1924-1925   ^alary  Groups  on  J*ew  .^leroentary 
.chedule  for  the  year  1^25-1926 •  axai  for  Junior  lilgb  Teach- 
ers, etc* 

The  question  raised  by  our  ;>pe«ial  accountant  for 
detezalnation  of  proper  rating  is  based  on  the  following 
situation: 

During  1924-1925  certain  subatltutee  wore 
in  the  employ  of  t)ie  j^epartaiont .     i.t  the  coijraenoe- 
B»nt  of  1925-1926  certain  of  theae  sub^^titutes  were 
Bade  nrobutionary  teachers^  and  i^ereas  under  the 
sehedule  a  first  year  elementary  teacher  would  be 
placed  on  tlie   ^1400  schedule,    tliey  were     luoed  on 
the    *not  less  ,,»3&0  advance  basis*  or  ^>1624. 

In  view  of  the  wording  in  the  section  quoted  above 
♦All  full  ti:rie  teachers   '    **,  etc.,  was,   it  not  erroneous 
to  place    ♦-substitutes*   of  1924-1925  on  the    'advance*  besis 
in  1925-26  when  they  were  ntade    ?rob{;tioners7 


&• 


O' 
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If  your  answer  is  aye,  ahovld  these  terclior«  not 
b«  oertified  for  1931-1^52  on  the  oorreot«d  reduced  basis, 
und  an  adjus'foient  be  reaxoated  for  the  cjverp&yiyient  for  the 
years  1^*30-1931?" 

In  the  languoee  of  the  salary  schedule  reference  ie  ratde  to 
full  tlEtc  teachers.       It  appears  that  It  wss  not  the   intention  of  the 
Board  of    -ducation  to  grant  a  special  increi-ae  to  te&ohers  beooning 
probationers  for  the  first  tl^ae  on  July  1,  1925,  but  Ximt  it  was  the 
intention  of  the  Board  of  .^duoittion  to  give  full  tii^ae  teachers  .already 
in  the  departoient  as  such,  a  special  increi^se* 

Under  these  oiroiaiistanoes,   it  is  my  opinion  that  the  sub- 
stitutes who  were  liade     robetioners  on  July  1,  1025,   should  heve  been 
placed  on  the  first  year  schedule  without  tim  special  advanoo* 

In  view  of  Bumy  past  opinions  rendered  by  this  office,   it 
is  the  duty  of  the  special  accountant  to  certify  all  teucliors  on  a 
corrected  basis,     c onsecmently ,   the  Boerd  of  jduoetlon  nigjtit  lawfully 
collect  froiti  t}»  teachers  orerpald  any  suas  which  they  were  not  law- 
fully entitled  to* 

Bs^pectfuUy, 


6in  .mi^m 


BOARD  or  SDUOATIOH, 
City  HaU. 
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April   20,    X932. 

i*OBJKOTi     Iloo-cortifiouted  i'eaotiers  not  i.:iititl©d 
to   .errlce  :;r©dlts, 

Dear  gIp: 

rhis  offlc«  is  in  roeei^^t  of  your  ir*^iiest  for  an  opinion,  as 
follows  1 

"You  Uets  given  tht  Board  of  Muoetion  an  opinion 
to  the  effect  that  a  taaoher  who  served  two  years  and  was 
continued  for  tho  t  ilrd  year  attained  :=ersanent  tenure  oven 
though  tJie   teacher  was  called  a  ruTsytitute  wiien  such  sub- 
stitute was  teaching  in  an  open  )>osition  and  «as  not  really 
substituting  for  an  absent  to&ohar. 

kn  additional  opinion  la  desired  by  tlie   ^^>&rd  of 
3 'ucetlon  ooveriUij  o:.aes  of  subrftituto  teaoliers  who  on 
account  of  the  rules  of  the    k>ard  of    .  uc;  tlon  were  not 
eligible  to  be  appointed  .robetioaary  t4»&chers« 

In  Illustration  of  the  i)Olnt  under  consideration, 
I  would  advii«  tliat  the  eligible  list  of  kinders^irton  teach- 
er* was  exhausted  about  three  years  ago,    and  during  the  X\.vm 
elapsinc  until  the  next  examination  waa  held  vacancies  were 
filled  by  the  aypointfflont  of  kinderc^rten  teachers  who  had 
not  passei   tJie  examination  re  lUircd  by  the    board  of     du- 
oatlon.       ould  the  fact  that  the  tecoher  (iub;2titute)  had 
not    ii»lif led  for  rogulj.r  appolntrsent  under  the  rules  of 
the    :oerd  in  validate  her  rli;:ht   to   tenta?e  after  the  two 
years  of  servioeV 

opiiaoN 

Under  the  liv;3  of  the  state  of  California  no  teacher  cmy  be 
ea£&sed  unless  he  is  .roperly  eertifio&ted« 

w^eet        JSOTIOK  5.540,    uOIOCL  CODS  J 
56  0.  J.   370, 

If  ti  tee. Cher  were  engr.ged  by  the  locul  Boar4  «^     duontion 
and     erfoxmsd  services  for  the  local  Board  without  belfis  certificated, 
such  teacher  would  be  employed  contr>ry  to   the  ^jchool  laws  of  the 
state  of   velifornia.      :!on.-.o<iuently,    such  teacher  could  not  cbtain  pro- 
bationary credit  for  aorvices  rondered.     However,    if  a  teacher  vjere 
uroTjerly  oertifiof;ted  and  wat5  en  1  eye  a  by  the   3ot-rd  of       uortion  of 
the*  jlty  and    county  of   .an  I*"x^ncii;co,  such  employment sc   Id  in  effect 
be  an  elinination  of  e  rule  of  the   :>oard  of     'uoation  providing  that 
all  teachers  E3U:>t  firrt   pass  a  cualifyiaG  ezanina tion,   hence,    the 
teaatxer  would  be  entitled  to   ::  robationary  orodit. 


•  oV^: 


I  am  aasioaing,   of  oox;irse,    in  ansnerlng  your  (question  that 
the   GUbdtltuta  work     erfon^d  was  really    robatlonary  work  and  not 
true   aubritituto  work  i^lthin  the  moaning  of    >«otion  5.S20  of   tl\e    ,ohool 
ijodo* 

Incidentally,   1  desire  to   oell  your  attention  to   .action 
135  of  tho  1031  charter!   wkioh     roTldes  that  all  teaehors  ^sho   served 
three  ooirtileto  sohool  years  beoo^tie     ex^t&nent  teachers  wiicn  elected 
for  the  next  suooeading  school  year* 


HespeotfiUJ^, 


alW  i-ttQ^mt 


Ut»  J*  K«  Chvlnn, 
orintendent, 

.    rd  of     ducfition, 
Jlty  jiall. 


mmvx 
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^ptXl  20,   1932. 

J.UBJSCT:     In  re     eficlts  in  jiuniclpal  ?xmd8 
yurijciis  One  Year    jQliitj  a   Jherga 
^w^alrist  riatioas  or  inoGCMi 

of  a  ./v..       .  -  ..it  Year. 

D«ar  slrt 

I  li£V©  before  lae  your  oor-aminic  tion  la  \shicli  you  r=sk  If  certaift 
deficits  in  speoial  funds  a..^  v.oll  ae  in  the  general  fund  vihich  exiiitod 
at  the   clos«  of  tha  fi^-oel  yo&r  1S30-1931  ere  s  ohur^  CijjAlni>t  t:ie   in- 
cone  of  the  fiscal  year  1931-1S32,   or  ai^ulnst  api.>ropriatloas  ueAe  for 
the  latter  year. 

Inv«i:tli,t3itlon  iiiiovis  thut  for  i;;0veral  years  last  past  tlxe  ei- 
pen  iiturae  jsad©  t.;?:.ln.>t  certain  s.oooific  fuada  or  accounts  exceed^ 
the  amount  bud^reted  to  these  fxinds  and  liccounte,   and  also  tJiat  ut  the 
eod  of  eaob  of  i:ald  yenrs  luore  money  had  be(^  draim  from  tii©  general 
fund  tliat  Tte*  ,mid  into  a«ir^  fro©  the  various  sourees  of  revenue.     It 
la  presumed  t^^&t  tli©  dsflelts  In  the  g®nsr&l  fund  v<ere  caused  in  tlic 
effort  to  pay  deci&nds  a:;,itln3t  certcin  i>pocirio  fluids  or  uceounts  over 
and  above  the  anount  bud^^ted  tlicrefor,   end  it  is  not  tiUoim  froi.  wiiat 
f'unds  or  ecoov.nta  the  moneys  were  drawn  to  meet  %\i&  overdrafts  upon 
the  .funeral  fund.     Lc-t  it  be  st  id,   'iowevor,   tiiat  there  is  no  ciisrse 
of   v¥roni.::doing  Lrainst  nivj  official  ohjor^^d  ^-.ith  tiie    /eying  or  ap  rov- 
ing of  lioFXinds,    and  the  condition  inontlone-l  has  e.risen  oolely  by 
rof'.son  of  tJis  ftct  tlv^t  the  annual  expenditures  for  t!ie  conduct  of 
the    ;ity»s  affsirs  exoeoded  the  annual  incoi«. 

;eflelts  are  not  a  xsaib  setter  in  tlie  hictory  of  ^ellfomia 

co^intlea  or  iaunioii>alities,   and  the     courts     lirive,    on  noire  than  one 
occasion,    jiven  the  iiubjeot  careful  oonLJiderutlon.     ...oction  18  of 
..rticle  XI "of  the   Jont; t Itutlon  of   the  at;  to   in  no  unoertiiin  tansa 
prohibits  tiie   incurring  of  debts  or  obliaationa  by  e  county  or  -^iunio- 
llty  durlaij  one  year,   beyond  the  Incoirie  cf  that   i'ear,    without  tlie 
roval  of  t«o-thirda  of  the  eleotore  of  the  county  of  Oiunici.-ality, 
rne  courts  have  held  tliat  the     rohibitlon  eoatalned  in  this  section 
praotloally  rassjis,  that  or»  year' a  iucon^  autit,    with  certain  ©soejtlons, 
take  cere  of  thfit  year's  obllgi  tiona. 

oee:       a^H  ntvi^JI.JO  a<*^  OOJ^^^JfT  V.  BliIJilw.:^a., 
62  val.  641« 

where  the  jupreme   ;ourt  said: 

*vv'e  think  it  clear  XhL  t  when  the  frcraera  of  the 
present    "on  titutlon  oald,    as  they  did  by  -/cctlon  10  of 
Article  ?vl  of  tliat  lnL>truraent,    that   *no  county,    city,    town, 
township,   board  of  eduction,   or  school  district  aiiall  incur 
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any  IndebtedneBs  or  11;  bllity.    In  aaay  Dmniior  or  for  any 
pur=jOt;.e,   exoee  in^j  in  any  year  tha   incotie  sitd  revenue 
provided  for  it  for  ,>uoh  yoar,   vlthout  tne  assent  of  two 
tiiirda  of  the  q.ualifi©d  eleotora  t3ier«of,    votin(i  at  an 
eleotion  to  be  held  for  tiit  t  pur'XJ3e»,   etc.,    thoy  Ke&nt 
tlmt  no  such  indebtedness  or  liebiilty  should  be   Incurred 
(except  In  the    uaniior  ;  tated)  excos^inc  in  ftny  year  the 
inooris  and  rsTanue  eotuelly  reoolired  by  siioh  ooti.nty,    city, 
tosBi,    towneJiip,   bopird  of  education,   or  sohool  dii  trlct. 
In  other  ^■ord»,    t)itst  each  year*  a  incoxTtO  and  revenue  lai-it 
pay  eaeh  ye&r's  indebteaneas  and  lifibllity,   and  t^iat  no 
InddbtednAaa  or  11;  bllity  inaurrotl  in  any  one  jst-r  ahall 
be  /.aid  cut  of  the  inoone  or  revenue  of  any  future    .ear. 
Tb»  syutea  :  rovioualy  provallln^  in  eoiae  cf  the  nunicipal- 
itles  of  t**  ..ti  to  by  ij^sleh  lii  bliitiea  and  indebtednesis 
were  inouxred  hy  tiasm  ffir  in  exoeaa  of  tiieir  InooL^  tuid 
revonue  for  tha  yosr  in  vvhich  th©   aajite  i«era  coctrncted, 
thus  or^ctlnr^  a  floatlni^  indebtedness  which  had  to  be 
paid  tut  of  hiQ  inc<aae  and  revenue  of  future  years,   and 
which.    In  tujm,   neoosaltatod  tti®  carry  lug  forward  of 
other  Indebtedness,   was  a  fruitful   aouroe  of  jauniciTe.1 
extra va fiance.     The  evil  oonae'^uences  of  that  s-yston  iiad 
been  felt  by  the    "eople  at  hoise  and  vvltnessa     eii»9w!iere. 
It  was  to   put  a  ctop  to  ail  of  that,    thsit  the  constitu- 
tional provision  In  quei^tloii  «%s  adopted.     The  obeo^  yma 
ectinentiy  «l£ie»'^ 

The  otise  oitel  waa  j^raotloally  the  first  one   shioii  construed 
the  effect  of  %,\\e  i.bov®  :-^ntloned   coni-titutlonal     revision  \shich  tlie 
>eot*le  vrrote  into  their  nei»  constitution  of  187e,   and  the  rule 
announced  in  tJiot  ease  has  been  folloifed  by  the  cjiurtB  to  the  present 
tiioe. 

i»»9i        iJI!ftivi?r2  ▼•  V,ILSOK, 
75  anl»  502; 
i^lTd  V.    :;i;iODoaiaK, 
107    ;al.  644$ 

•-'■-v^<:r  v.  ..ah  Fn^ioiaoo, 

i-.l  Jul.  31»; 
,  v-i.^.-vOUii  v.  KMGLI3H, 

119  :}al.  225. 


/ilsot 


BiiAoroRD  r.  CITY  Kiru  oQim'n  UfJtci.:oo, 

112   Gal.   537. 


Thla  ©a»«  wa«    >it>«ecuted  by  a   taxi^ayer  ei<^inat  the  ;.uditor. 
Treasurer  and  :--oe.rd  of    ,Ui)ervioors  of  lur.  /ro.noii;GO  to  yrovent  tljose 
officials  frcxs  incurriniRt  tj\y  indebtudnesij  durin  *  the  rionths  of  lay 
and  June,   vfhldti  indebtedness  could  not  have  been  met  ttoa  funds  re- 
Bftlnins  in  t-.o  trocsnry  for  tlie  rerraalndor  of  t^iat  year.     In  ro;;tralnln€ 


the  offioors  from  i&ourring  the  i]idebt€idn«s&  the  court  said: 

"•^e  oonolud©,    tiiea,   that  in  a     roper  ocs©  nunleipal 
officers  a»y,   st  tli«   irist&noe  of  a  texpayer,   he  restrained 
from  oontraotlng  iiiscjiil  debta  uxid  froa  lerylns  **3^<i  oollect- 
lAg  taz»8  for  this     ay^aent  thereof,   and  froa  enforoin^  tho 
pxpmnt  of  £>uoU  t&xes, 

Thia  brings  us  to  the  considarfitloa  of  the  nerlts 
of  the  0£.ae  at  bar.     Tlie  rjuoatlon  prasented  seeas  a  ft^lrly 
plain  one,   and  is  u,j,>roacliad  only  with  that  solloitudo  w?iich 
follows  from  a  real  laat  ion  of  Xha  '-^orJiontous  conaoc;.uenoos 
flowing  frora  Its  dotenaination* 

Th©  -uo.itlon,   briefly  fit::tad,    is  this:       hen  tlie 
r«vaiiae  of  tlie  oity  aad  county  necossary  for  s.    ^iven  ye.ir  has 
bean  dateriiinod,    aa^i  ravanua  scUUjotod  aii-d  '<^Aporido  .,   before 
the  exjir«itioji  ui  th^  fiteal  i'oar,   o&a  tho  city  officers, 
for  tho  y\kVp(HiQ  of    -K)Tidiiis  for  tJia  ^.ressinr:  varts  of  the 
ssuiU.ol:>ality   l^txlnr  the   rssidue  z>t  suoh  ^sar,"   incur  debts 
and  licibilititTS  to  b^  r,et  tJid   di^char^od  frcci  the  revenue© 
of  a   a\ib36nu«nt  year? 

^  question  iioijwvjhat  aiailar  in  friueiple  t^rose 
under  the  constitution  of  iB49,    which  inliibited  the   legis- 
lature froiii  care^ti^S  tiay  debt  in  yjiy  «sy   («xcu^ot  for  t^ 
iAiriXiaea  and  in  tha  ujauafer  therein  provided),   w:-iich  sliould, 
in  the  fes^Tei^ote,   with  ;<rerioufi  debts  end  llct  ill  tics  of 
the  :itc-te,   Qxooe.t  three  hundred  tlxousand  dollcvrs. 

The  iesialaturo  apnroprlRted  ^aonoy  t^ilch,   with  the 
debt  due  and  oialn,:,    eondtltu^d  an  indebtedness  in  oxoesa 
of  throe  hundred  t^ouatjnd  dollars,     ..ud  in  ^eorslo  v,  Johnson, 
6  Jal»  499,    the   aU;^reaje  court  hold  tht.t  the  atteia  ted  eppro- 
prlction  was  in  conflict  vsith  the  contJtitutional  provision 
end  void* 

It  «es  urcsd  there,   as  here,    th?  t  If  the  constitu- 
tional re'otriotion  bo  ric^ldly  onf-rcc",   a   *>ntina»ncy  caiy 
arise  in  wiiich  the  v.heei8  of  cov  !:  siuct  stop  for  ??ant 

of  neceseary  funds  to  keep  it  in         .    lion. 

The  eoxiTt  held,   hoiffcver,   that  the  lanfl:uR?^  of  the 
article  there  «iUoted   'is  too  clear  and  explicit  to  adroit 
of  but  one   irtcrxy.'etutlon',   and  added:      'In  faot,    it  i«ould 
defy  the  in-enulty  of  the  no at  subtle  intellect  to  Invent 
a  oonalstent  interpretation  other  tlian  that  which  naturally 
eugcests  itself  from  the  wcards  of  the  erticle»,   ©to. 

,i€   toko  nuoh  the  sane  vie^  of  thtj  aeotion  of  our 
constitution  'uote     a^>ove.     It  ii  ccuahed  in  li.nr^warre  so 
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plain  end  exnllolt  as  not   \o  1»6  inlsundor stood  or  to  l«aT« 
rooa  for  judioial  lnterpa?otetion  or  other  inTerenoo  than 
that  naturally  and  irra«lstlbly  doduolble  therofrcan. 

The  ]>ttlpeble  object  of  the     roTlslon  waa  and  is 
to  oonflns  niunicipal  expenditures  for  each  yatir  to  the 
incoiiio  and  revenue  of  euoh  yeer,    oa-^re  only  In  the  oases 
where  two-thirds  of  the   qualif  iei  eiootors  shall  detorraine 
as  in  tihe   amotion     rovidcd*     it  plaoee  a  lisiit  -  a  oheol:  - 
upon  tlie  power  of  municlrAl  officers  to  expend  laoney  beyond 
the  resouroes     rovided  for  the  current  year* 

It  is  a  residuum  of  power  vested  in  l^e  electors, 
-  to  be  used  by  them  in  case  of  eiMHrsBnoy  tttlling  for  its 
•xeroice* 

'me  motive  idiioh  saeiy  influenoe  snmlci  al  officers 
to  lApose  a  low  rate  of  taxation,    c^o  soothing  to  tlie  tax- 
$a|«r,    and  to  indul^te  In  the     ractice  of  ©xjjendinc  lar^ 
softS  of  the  peo;:tle*8  sioney  *  &  practice  always  poi^ular  with 
the  rioipients  of  public  funds  -  is  easily  comprehended. 

To  thwart  txie  possibility  of  sueb  a  oourse  vm.j 
have  boon  an  object  of  tlie  fr&iners  of  our  const  it  ut  ion  •*• 

There  is  no  nooessity  to  eailtiply  authority  beyond  that  already 
done,     suffice  to  say  that  t^iere  can  be  no  question  that  .^eotion  18  of 
rtiele  XI  of  the  coni^titution  prohibits  the  inourring  of  an  indebted- 
ness beyond  the  IncoMO  of  the  year,   but  also    •rohibits  the  ^aysasnt  of 
that  indebtedness  fK»i  the  f  irnde  of  tno   euceeeding  year*   with  an  ex- 
ception which  will  be  ad-rerted  to  later. 

If  obligations  a^^ainst  a  fimd  beyond  the  Incosse  thereof  oo'old 
be  carried  over  lintil  that  fund  la  replenished  by  tii©  revenues  of  the 
succeeding  year,   and  tJicn     Rid,   or  if  any  deficit  existing  in  the  fund 
could  be  toat  by  the  appropriations  for  toe   suoeeedlnf^  year,    thet  Taftiicb 
i8  directly  foi*bidden  by  the  coni^titntion  could  be  indirectly  acccan- 
plished,   and  therefore  I  do  not  hesitate   to  state  that  the  deficits 
which  Eiay  hi^<ve  existed  in  any  fund  at  the  en't  of  tlie  year  1930-1031, 
or  at  the     end  of  any  other  year,   are  not  a  obazc*  n^inst  an  appro- 
priation PUide  to  that  fund  for  tho  succeeding  year.     Tho  appropriation 
for  the  succeeding  year  is  for  tlie  e  penditurea  for  the  i*ew  year  and 
not  for  the  old  one. 

AS  1   stated  in  tlie  bcrjinnlng,    the  cituation  ^hicih  confronts  us 
is  not  a  new  one.     It  affected  the   county  of  Los    jrii^les  durlnc  the 
year  1913  to  19ie,   th£^t  it  was  found  neoessary  to  bubinit  to  the  peorle 
a  constitutional  sGsendns&t  which  jjenaitted  Los     n  ^^Iss  to  t^ike  cfire  of 
existinc  deficits.     The af!«ndi?jent  li3     ©otion  IBl  of  ..rtiele  XI  of  the 
joni.titution  and  applies  solely  to  the  Jounty  of  Los   .ngelea.     It  was 


adorted  by  the   ?eopi9   in  lio-WMsbor,   1918.     It  Is  tiy?iii2wnt  thc%   the   sit- 
uation tb«re  1SS8  so  slallaT  to  our  oisn  that  I  ?;uote  tho  Sirgiaaftnt  add- 
r«asod  to  tho  peo.4.e  by  tho  fraiaer  of  the  amondsKsnt* 

The  objeot  of  this  amen  nent  is  to  empower  Los 
Angeles  eounty,   when  a  rtojority  of  its  voters   so  decide,   to 
rsise  money  by  futui^  ta:mtion  to  replenish  cortcin  i^ublio 
funds  which  hev©  been  depleted  during*  tlw     ast  six  yeers 
through  tiiS  sakiag  of  tax  loyles  Insuff  ioient  to  pay  current 
eypenaes.     Under  ei.i;^ting  oonstitutlcinal     rovisions  tiiis  aan 
not  be  lawfully  done. 

irlor  to  1915,   Los  ;  n^eles  eounty  was  not  on  e 
budget  basis.     The  -j&aTly  tax  lories  «ere  made  on  a  lump  es-> 
tltaate  of  the  needs  of  %h»  several  depertaents,   and  these 
estlssates  were  often  too  low*     No  ^>rorlsion  was  i?:ade  for  un- 
exi^eoted  eimer^noies;  and  unforeseen  demands,    miQh  as  for 
replacing  o"r9r  one  hundre     bridges  destroyed  by  the  flood 
of  1914,    Ciilled  for  lar^  amounts*      expenditures  in  exoess 
of  the  revanues  v,©]?©  for  yeurs  taken  fron  funds  on  hend* 
Antiquated  eooounting  tiethods  concealed  a  rapidly  {;:roKlng 
deficit,   #iioh,   by  July  1,   1916,   wes  ap;)arently  in  the 
nel^borhood  (xf  i)l,  000,000,    thougii  its  exact  eiaount,   owing 
to  defeotlve  reoords,   will  perhaps  never  be  known* 

..  n©«  acaountinx^  ays  ten,   devised  by  the  wtate  '^oard 
of  Control,   was  in  o&rt  installed  in  1615,   and  has  been  ^^rad- 
ually  extended  to  nearly  all  the  dapartnonts.     This  has  brought 
to  light  the  true  condition  cf  county  finances,  and  the  adopt- 
ion of  the     ro  osed  aiaendiient  «111  enable  tho  present  board 
of  su.-^erviiors  to  put  the  finances  of  tha  county  on  a  business 
basis*     It  «ill  saake  it  le/pally  ,JO£;siblo  for  the  county  to 
laeet  those  oblt^tlons,    ahieh  were  incurred  in  an  Irre-ular 
saanner,   but  with  hcwaest  intentions  on  the  ^rt  of  the  eounty 
officials* 

A*   BUHLXIICW^  JOKKSCK, 
i^ammnW-yiOKa  Jizty-seTsnth  District  •** 

In  view  of  the  foregoing,    I  rm&t  conclude  that  the  deficits 
in  any  fund  or  account,    at  the  end  of  the  f  Iseal  year  1930-19SL,   are 
not  a  c^uirQO  to  the  appropriations  Ei&de  to  th«  sejne  funds  for  tho  year 
1921-1932* 

It  aay  be  well  to  bear  in  »inA,   however,    that  if  incorae  for 
the  vniTious  year  isroceivea  in  the  subsequent  year  it  nay  be  applied 
a^lnat  aaid  deficits,   for  such  revenue  is  revenue  for  the    xevious 
year  and  not  for  the  ^reaant  one* 

You  will  also  note  that  tiie  ^upreaie  Jourt  has  held  that  >.eotlon 
18  of   irtiole  XI  does  not     rohibit  the    ;ayaent  in  a  subsequent  year  of 


obli^tlons  vhleh  i»er«  inourttid  during  the   :>roTiou8  year  under  ueadate 
of  the  law,   auoh  as  tii©    isyiaent  of  iBlaries  or   jther  flawed  ohare»«  which 
are     rcrlded  for  by  law,   but  if  auoh  obligeitioiis  are     aid  durii^  tli« 
preYioua  ,  ear,   they  cease  to  beooi^e  cii&reea  against  the  funds  of  a 
subsequent  yeer,   and  the  deficit  area  ted  by  their     ay-a^nt  is  not  to  be 
earried  forward*     I  do  not  pursue  tbe  last  aentioned  ^latter  further, 
for  the  reason  that  I  do  not  deoa  it  pertii^nt  to  the  present  inquiry. 

Hespeetfully, 


"rnnTmrnrr 


City  ll&ll. 
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4]rU  21,   1932. 
SUBJSIOT!     aontlnuatloQ   :duoation« 

This  offiee   is  in  reo«ipt  of  youp  roqudst  for  an  o   Inion,    as 
follows : 

•I  desire  to  be  adri^ed  oancoming  tho  position 
of  tli«  taaeher  in  oJiiirse  of  j  l«ic««i^nt  la  t:ie  Jontlauation 
v^ohool,  Aor©  e.rlioularly  vjiiother  or  Qot  this  position  is 
one  requiring  a  steto  crodential  and  a  county  certifiotite 
pequlrofl  of  tc'ohere  or  whothor  it  tmy  properly  be  claaa- 
,  Iflod  its  a  civil  servlo©  foaltion.'' 

Sections  3.4S0  to  i5,493  inolusiTW  of  the  ..vohool  .;ode  of 
Jalifomia  dtal  t^ltli  the  eatabliahsifint  of  continuation  eduaution 
classes,    the  ApgointmB&t  of  te&olkers»   oo-ordinators,   @to* 

jootion  3.465  of  the  school   Jode  raads  es  follows: 

'•Tuo  etr-te  board  of  o  duos- 1  ion  ;iTi&ll  )i-  ve  tlie 
powT  and  ttie     uty  to     reacribe  and  enforce  eteuidurds 
and  roc  letlons  for  the  or^mniaation  and  rvd/iiniutratlon 
of   rro.'Tfins  of  i^uidance,    ;.ic.ce«asnt  end  foliow-4ip,   for 

of  coordination  and  instruction  in  ccntiniiEtlon 
e  :i,   for  the  speolsl  reiiaburaeKierit  tlioroof,   end 

for  t:-3   certific  tion  of  teachers  and  coordinators  for 
continuation  educsition.** 

actions  fi.l302  end  2.1303  provide  that  rules  and  reculetlon* 
ttay  be  adopted  by  tho  sti.UJ  Fioard  of     duct  tloa  oonooming  the  covom- 
a»nt  of  its  appolnteos  and  employees.     In  confoialty  with  these  seotloos, 
tho   atate  Bocrd  of    , due:  tion  h:  £  ado,  ted  &  oom-^lete  set  of  rules  and 
ref^ntlons  concomirtc  continuation  educrtloa. 

The  aretaaezit  that  it  was  intended  by  the  leglelature  that   the 
etc  te  3cerd  of       uct  tlon  should  oontrol  the  orjnnization  and  ad;  Ini- 
ytr&tion  of     ro;rtitas  of  ,'uidanee,    ylaoetxent  and  folloi§-up  in  connection 
with  continuation  ec*uc;  tion  aectsa  to  be  conclusive  in  vler  of  the  foro- 
Soir*e  code   :.ections. 

^n  entire  s<^^ene  of  edueation  -^-js  been  Iftid  oxit  by  the  legis- 
lature for  Ihr.  juidf  nee  of  the  ^tf\te  Soard  of  r.duection.  Tht,t  this  is 
an  ©due;,  liional  nattor  goes  without  saying. 

In  vioi*  of  the  foregoing  it  ie,    therefore,   ny  opinion  that 


jjs: 


|8 


the    loard  of     ducat  Ion  of  th«    Jity  and    lounty  of  .:an  Franc  laoo  lias 
OGsaplet©  control  of  ocntlriUiition  educ  tlor.  und    tiir  %  the  civil  serrloe 
proTislons  of  the  wsii  Frfcneli^co  charter  have  nothiiiif}  whatovfcr  to  do 
ulth  thia  Kfcttor,    :,>ertic'Alarly  in  view  of  the  faot  thr)  t  'fcio     Xute 
Board  of    due?  tlon  lu  y   ^rcvi deafer  the  oertlfiostlon  of  tervchers  and 
coordinr tors  In  accordance  with  tiie     rovlr^ions  of  the  school  :2ode. 

;a3^>eotfully. 


rm'iJFmssr 


KB.  soTizm  u.  amm^ 

£rup*rintenderit. 
Board  of      uctitlon, 
01  ty  Ilall# 


#3 


Sif^ 


k,Wt\\  21,    1932. 

SUBJluGT:     Land  ..djacent  to    Jhiirohee  not 
:xanir>t  from  Taxation, 

D«ar  ^Ir: 

'l^ls  offlc*  lo   In  recelit  of  your  x'GJUost  for  an  opinion,   aa 
follows : 

"Your  attention  Is  directed  to  ..ootioa  ir,  of 

Axtlcle  XIII  of  the  Jons  ti  tut  ion  of  tlie  .,tf.te  of 

California,   tuid  tc  :.«otion  3611  of  tbej  oiitlcsal  Code 
of   ths   ..tato  of   jeiifomia, 

*'.    rolicioufi  orGaiti2yaticn  of^ns  tT.'0  ^urceis  of 
land  lisim®diEt«ly  contiguous  to  certain  p&rcal»  of  land 
upon  which  r^&to  a  Jh^iroh.     Tiie  ;;t£teasnt  lit.fi  l>eeii  i:»ede 
thot  of  tliese  tY;o  lots  under  rsferonc®  on©   Is  ufi*d  and 
cultiT5ite«  Es  a  '^erden  by  alrl  ucout  rrocpc  to  r&ise 
flowers  for  oLurch  and  bcspitel  purposes,     The  othar  lot 
ia  used  afi  a  playgrownd  for  airl  iaout  Troops,   Boy  ^cout 
Troops  and  the    .unday  :jOhool. 

*>,l/l!13TI0S:     Teklns  into  consideration  tJ-iO  .ro- 
visions  of  -lection  1^,  of  irtiole  XIII  of  the  constitution 
and  ?:jeotion  3611  of  the     olitical    -odo,    oan  an  exe;/;  tion 
froK  taxation  be  lerjill^  oi.tasided  tc  land  used  and  cal- 
tivtited  aa  e.  {garden  and/ or  land  xissd  zz  a  ilayground?** 

oction  1^  of  ..rticle  xIII  of  the   .Jiomititution  cf   the  Jtate  of 
Cfelifornia   ^rovideB  that  ell  bni.ldins»j    and  so  nuch  of  the  real  pro  ^erty 
on  which  they  fare  siitiuit©'  as  amy  be  required  for  the  oonvenlent  use 
and  oooupeition  of  iieid  buildings  when  tiie  saci©  are  uaed  aololy  and  ex- 
clusively for  religious  worship,    ehall  bo  fres  frasa  taxation.     It  la 
elotsentary  that  t£.a:  exora  tion  iit& lutes  and  oonotitutlonal     rovieiona 
Ku^t  be  strictly  construed* 

Under  these  clrcunstaneea  It  la  difficult  to  i'jee  how  a   ;  &rcel 
of  real  catate  use     and  cultivttt«4  as  a  garden  by    iirl  ;jCOUt  Troops  to 
ruise  flowera  for  church  e^od  hop.?ltal  pur;;oi-es  ii.  €:.awvt  from  taxation. 
If  the  s&rden  were  a  rnrt  of  the  ohuroh    ^ro  «rty  find  rati  used  for  the 
purpose  of  beautifylns  the  church  buildings,    it  Is  rcy  opinion  VaxxX  it 
would  be  exempt  frtsca  taxation,   but  whore  the  land  is  used  to  roiao 
flo'wfers  for  ohuroh  tind  Iiospitel  pur^joscs,    it  can  h.srdly  be  said  that 
It  li-  required  for  tho  convRnlont  use  fj:id  ccouj;;ution  of  the  oliuroh 


ncitt 


bulldlnss. 

llie   Dlayground  lot  used  by  cJirl  .>oout  Troops  and  children 
in  tm     undayV^oLol  Is  oert&lnly  not  a  riert  of  the  churoh  i^ronerty 
within  tb©  ueanlng  of  the  ocn»titutioiml     roTlslon. 

It  is     tbarafore,  ay  opinion  that  ncltber  of  tha  two  lots 
in  question  ar©  er«m;  t  fror.  taxation  unless  the  garden  lot  i«  a» 
inti^l  -nrtof  tho  ciiuroh    .ror^rty  and  is  usod  for  tbs  beautlf  loetlon 
i?  ?S^oh(i^  Silldings,    in  ^ach  ov^nt  ti^  c^rden  lot  alone  ^Id  be 

exenpt  • 

Heapeotfully, 


•"IT^TVm^W^ 


A«S»980r, 

dlty  Mall, 


••i.-      A,/-}     E 


^  -JT:    /iola  F&rroll    )«•  as  Junior  111^ 
.>ohool  Te&cher* 

ar   .'Ir: 

This  office  is  In  reoaipt  of  your  r«<iuost  for  an  opinion,   as 


follows: 


RK^u^,;;T 


**!  desire  to  be  advieed  vhetber  Urs,  7loIa 
arrell  ;>oe,   now  bein^    yid  on  the  senior  y\ic^^  school 
otilary  gokedule,   &M  who  ia  te£^(^iinc  in  a  junior  hi{;^ 
school,    oould  be  esaigiaed  to   1^  Jimior  hi^h  c;oTiool  culI*' 
eary  schedule  for  the  nejrt  fit^cfel  year  begianisas  <?uly  1, 
1932  *i 

"lire.  Dee  vee  e  tetsoher  in  the  rolytooimic 
';ig:h  ..chool.     Her  -isork  had  been  unsatiefEiotory  in  high 
schools  and  u  son  order  of  tlMJ  Board  of    .duoation  slie 
was  transferred  from  tiu^  .  olyteohnie  !Ii^  ^ohool  to  the 
Torett  Junior  Hi^  ,><3^ool  .^chool;  effootive  January  31, 
193S.     The  reports  ireoeived  oonooraino  her  ^ork  in  the 
Jvmior  hij^  sohool  indietite  tli&t  she  is  lauoh  isore  eatle- 
f&ctory  as  e  junior  high  school  teaohor  t^^an  as  a  hi^ 
school  teaeher*      .e  would  lilce  to  continue  her  in  tJie 
junior  higjh  aohool*     If  she  Is  so  continued,   aay  her  sal- 
ary be  adju^iteo   to  the  junior  iiigh  school  £;&lary  aolvsdule 
effectiire  July  1,   1932V" 


'Ji^Ai 


UM 


m  mrUSS  ▼«.  W^mARO,   99  Oal*  Afp«  7^6,    t^ie  court  heldt 

"There  is  no  doubt  timt  within  the  lirait&ticns 
prescribed  by  law  and  reason  the  sehool  bo.>rd    -.o-^&BBiiBB 
the  exelusive  .  rovince  of  assiipaiag  teaoiiers  to  their 
speeifio  woxic* 

It  would  eeea  that  toe  forefiGoiziS  quotation  ia  sound  enA  applic- 
able to  tt\ls  eaae* 

vhile  both  the  ^chool  Jode  and  the  Charter jrovlde  for  tenure, 
iMither  0iTe  a  tsi-crer  e  ri£*>t  to  v.  i>^)eoifie  poeition. 

^KQii.   5.500  to  5,511  ineluslTe,    SCHOOL  S6DS. 

Tuorefore,    it   la  ^ly  opinion  thot  the    loard  vof    :duc;ition  Jiad  the 
ri'ht  tc  Eiove   -/iola  iarrell  :.ee  to  a   junior  high  school  and  ut  the  eon- 
olusion  of  the  1931-32  school  year  to  reduce  her  sraary  for  the  future 
to  accord  ^ith  the   seliiries  paid  for  junior  high  school  work* 


.o£;peetfully, 

^■'u    t.    of     JOJlOOiS 


STL 


•*••  V    T 


eiuiu'i 


^r) 


May  10,  19  dZ 


Honorable  Daniel  C.  Murphy 
Public  Utilities  Commission 
City  Hall 
San  Francisco,  California 

Dear  Sir: 

I  have  before  me  your  letter  under  this  date 
as  to  whether  or  not  the  Public  Utilities  Commission  has 
the  right  to  increase  the  salary  of  its  Secretary  after 
that  salary  is  fixed  in  the  budget  estimate  submitted  by 
the  Mayor  to  the  Board  of  Supervisors. 

I  direct  your  attention  to  Section  7  2  of  the 
Charter,  in  which  section  you  will  find  the  following 
provision: 

"The  board  of  supervisors  may  decrease  or 
reject  any  item  contained  in  the  budget  esti- 
mates, but  shall  not  increase  any  amount  or 
add  any  new  item  for  personal  services  or  materials, 
supplies,  or  contractual  services  for  any  depart- 
ment, unless  requested  in  writing  so  to  do  by  the 
mayor,  on  the  recommendation  of  the  chief  administra- 
tive officer,  board,  commission  or  elective  officer, 
in  charge  of  such  department," 

Under  the  authority  of  the  above  quoted  language, 
I  am  of  the  opinion  that  the  Board  of  Supervisors  has  the 
power  to  increase  the  salary  of  the  Secretary  of  the  Public 
Utilities  Commission,  provided  the  Mayor  shall  make  such  a 
request  in  writing  to  the  Board.   A  prerequisite  to  the  mak- 
ing of  the  recommendation  by  the  Mayor  will  be  a  request  from 
the  Commission  that  the  salary  be  increased.   In  other  words, 
if  the  Public  Utilities  Commission  requests  the  Mayor  to  recom- 
mend an  increase  in  the  salary  of  the  Secretary  of  the  Commission 
and  the  Mayor  makes  that  recommendation,  the  Board  ha  s  tne  power 
to  increase  the  salary  over  the  amount  provided  for  in  the  budget 
estimate  submitted  by  the  Mayor. 

Sincerely  yours. 


CITY  ATTORNEY 


\^ 


,-2ott 


fir 


I  xaH 


B/rriollI«0 


T?)?J?».f     -WC 


0T3Tf    T 


^aiw^ili 


^r-i?nsc^? 


-^•S    fidi 


.Texan  M*  YO 


J.^^ 


May  11,   1932. 


iJUBJT.CTj     nemos  of  Officers  on   .tatlcncry 

of  Jity  and  Ocunty  of  ^an  Francisco. 

Deer  ^Irj 

JJ'-.jTIOK:  Oan  the  iirchaser  of  .-upplies  place  the  names 
of  tho  wlty  .>».ttomey  and  his  deputies  upon  stetlonery  furnished  to 
the  Jity  Attorney's  Office  by  the  ;ity  and  jounty  of  ^un  Prancisco? 

OPINION 

Prior  to  the  taking  effect  of  the  1931  charter  of  the  "Ity 
and  Jounty  of  ^jan  Francisco  there  was  extant  a  .  revision  of  the  old 
charter  v?hich  I'ovided  that  no  stationery  could  be  furnlshe?:  to  any 
officer  or  department  containing  the  nane  or  names  of  the  officer 
or  officers  constituting  the  head  of  the  department  or  board. 

£30.  3,  CII^J'.  Ill,  ..KT.  II  (San  Francisco  Jharter) 

At  the  .reaent  tine  there  is  no  charter  inhibition  against 
the  ,lacinii  of  the  liaaes  of  officers  uf  the  Jity  and  Jounty  of  Jan 
FranclLiCo  upon  stationery  useO.  by  the  office  in  question.  There  is 
likewise  no  ordinance  of  the  Jity  and  Jounty  of  .>an  Francisco  pre- 
venting the  lacing  of  names  on  stationery. 

In  view  of  the  fact  that  the  fraaers  of  the  1931  charter 
deliberately  omitted  any  reference  to  such  inliibition,  it  would  seem 
that  tlie  heads  of  the  departiuents  of  the  Jity  and  jounty  of  -.an 
i^roncisoo  hi^ve  complete  control  over  detenrdninG  naues  ap  earing  on 
letterheads. 

In  view  of  the  foregolug,  I  ai:i  of  the  opinion  tliat  any 
department  head  or  coiaiaission  nay  requesit  stationer^''  fror;i  you  v.itli 
names  thereon. 

Rftspeotfully  subi2.it ted, 
PURCHAS3R  OF  SUPPLIES 


"JWTIWMlT 


#3 


.t..    or'j    »r>.' r 


,J-3/:.--:Ci»v; 


EEU'I'IUa  10  HESAIIDHin 


S^l 


■ay  11,19.^2. 


SUBJECT:  Men  Actually  ..neaped  in  the  Employ  of 

Beoreatlon  Coimaiasion  on  January  8,1932, 
and  for  one  Year  Trior  Thereto  are 
Blanketed  In. 


Gentlemen; 

Your  ooiffitiiunioation  of  the  twentieth  ultimo  requestinjBr  ray 
opinion  as  to   the  civil   service  status  of  Messrs.  Allan  B.   Jones  and 
Charles  F»   i^oedel,  of  your   oommission,   is  at    iand. 

The  facts  involved  in  this   inquiry,  as  disclosed  by  your  letter, 
ax^  that  Jones  and  Roedel  came  to  work  in  your   deoartiaont  in  November, 
1930,  nt  the  ccean  View  Playground,   end  were  paid  out  of  the  -^er^enoy 
teller  Fulid.     The  last  xaentioned  fund  was  trcnsferred  to     .ur  Jurisdictiai 
the  second  week  in  Feb niary, 1951,  at  which  time  these  two  men  appeared 
on  your  payroll  and  have  continued  to  do   so* 

In  view  of  the  foregoing  you     inquire  whether  these  two   individuals 
are  blanketed  in  since  they  worked  for  your  ccsimission  more  than  a 
year,   even  thouf^h  they  were  paid  from  the  Emer/tenoy  Relief  Fund  which 
was  not  formally  transferred   to  your  departi^^ent  until  February,  19 31, 
and  therefore,   they  did  not  appear  on  your  payroll  until  said  date* 
They  did,   however,   appear  on   the  Smerpenoy    'ellef  payroll  and   tho  prork 
done  by  thes«  men  was  ,1ust  the   same  both  before  and  after  February, 
1931. 

Th9  funds  from  whi(^  these  persons  received  their  oompensatlonn 
during  the  whole  period  of  employment  was  municipal  because  of   the  fact 
that  bgtween  November, 1930,  and  Ilsbruar7,1931,   the  employing-  department, 
namely,   the  Playground  Commission,   had  received  from  the    ";Taerfj;enoy 
Relief  Fund  a  credit  to   jaeet   the  salaries  of   these  two  men  and   others, 
which  s\xm  so  credited  was  charged  against  the  Playgroxind   Commission 
in  February. 1931,  when  it  was  .-^iven  the  administration  of   the  relief 
funds  resulting  from  a  bond   issue  voted  by  the  people,  and  which 
administration  continues  at  the  present  time. 

OPINIOH. 

Undtr  the  provisions  of  pairegraph  number  five  of  section  42, 
of  the  new  Charter,  in  this  lanp:uage, 

"All  positions  in  he  recreation  dersartment , '      , 
are  hereby  made  subjoot  to  the  civil  service  provisions 
of  this  charter,  and  all  incumbents  in  sucn  positions 
at  the  time  this  charter  shall  go  into  eifeot  who  hnve 
held  such  positions  continuously  for  one  year  prior 
thoroto  are"  hereby  declared  appointed  under  oJl»41~8ervioe , 
and  entitled  to. "tal  rights  and  benefits  thereof.'^ 


:a% 


**<?  y,rrl^-i^  e***  «1  i&«^,'-?«»5! 


«  u>      ^r^i 


o.^TO'.i  «ccili    ' 


;?;)  ■■•?  •  H  .\*    r.ol.?nr.'i')9i  '.-Off   II 


the  two  men  above  named  are  establishod  in  their  positions  with  civil 
service  benefit  and  tenure. 

On  January  8th ,1932.  these  persons  were  in  the  service  of  the 
Playground  Commission,  and  for  a  period  of  more  than  one  year  prior 
thereto  they  held  such  positions  continuously*  The  proposition  of  their 
names  appearing  on  the  payroll  was  only  a  means  of  establishing  whether 
they  were  employed  by  the  said  department,  and  if  the  actual  situation 
was  that  the  men  were  in  the  employ  for  the  requisite  period  of  time, 
as  appears  from  the  atatement  of  the  department  concerned,  they  are 
entitled  to  the  privileges  of  the  aforesaid  provision  of  the  Charter, 
and  you  ere  so  advised. 

Respectfully, 


City  Attorney. 


RECREATION  COtollISSION. 


. ,i    SCO iSliOH    -il  tu. 

^/M  lit*  m^fT^^m  AiC,t 


.69: 


^X^lU^tD 


S  C:,   0 


Itey  13,  193S, 


SUBJitiCTt     In  r«s  Approval  of  salary  Demeada  of 
.>eoretiiry  of  the  Art  Josiiolselon  end 
.secretary  of  tlio  J3oard  of  ieralt  Appeal* • 

i 

GdntlejBiMi: 

I  sua  in  rQoei;jt  of  your  feror  uzider  dat«  of  V;ay  12,   19^2, 
vhloh  reada  us  folXoiist 

"On  iuay  5,   1938,   the  Doard  of  ;^ui;«rvl£ors  amended 
th«  Annual  ^al&ry  (^rdlnanoe  by  adding  tliez^to  a  position  of 
j«oretfery  for  tfea  Art  vossoission  u%  a  raonthly  saXary  of 
:|250  and  a    Oiiition  of  Insj^ector  of    ;om  4eint»  for  the  lay- 
or*e  offiee  at  a  montJily  salary  of  #300* 

on  April  19,   1932,    »aid  ordinance  was  also 
aoendet  by  siaid  soard  by  adding  thereto  a  i^sition  of  ...ocre- 
tery  for  tae  Ijoerd  of  permit  Appeals  at  a  nionthly  aalnry  of 

fhe  vi^nnual  salary  ordlnanoo  oontaina  the  follov- 
in<;  sentence; 

•rhe   said  ordinance   shall  con;  titute 
the  legal  baele  for  oheok  by  the  oivil  servloe  com- 
ft  mleelon  or  the  controller  as  to  ti^e   legality  of  the 

4  oreation  of  any   /Oiiitlon  in  tii©  city  and  county  ser- 

▼ioe  and  the  rate  of  ocmpenaation  fixad  therefor.* 

AS  i)ersons  «^re  perfoadag  duties  in  the  above  nten- 
tioned   vofesitions     rior  to  tlie  date  said  poaitions  «M»re  vlaoed 
1  in  the    vnniial  ^^alary  Ordinance  and  !)ey  rolle  for  such  prior 

J  Diervioe  have  been  received  by  this     ^osooission  for  approval, 

we  respeetfully  request  that  you  advise  ua  as  to  whether  or 
not  we  have  tiie  legal  yower  to  approve   pay  rolls  for  any 
service  rendered  before  the     o^itions  Involved  iwe  formally 
inolude<    by  ttie  xioard  of  ^lUperriaors  in  '>aid  Annual  v*alary 
Ordinance*" 

As   the  eiraation  of  the     ooition  of  ln:;pector  of  Oonrlaints 
in  the  offloe  of  the  liayor  is  on  a  different  basis  frcHa  the  creation 
of  the    .oeitiott  of  i»©eretnry  of  the  Art   Joanralssion  and  the     osition  of 
^eorotary  of  the    jocrd  of     erniit  Ap.eAs  and  involves  the   obtaining  of 
certain  information  fro©  the  office  of  the   rtourd  of  ^uiservisors,    ihich 
is  not  c^tv&ilable  at  title  muiaent,   your  rov.uest  for  advice  will  h.-ve  to 
be  lii4ited  to  the  last  two  naoed     oaitions. 


iC     ^i.\ 


>^-  J.  •  r-  : 

tmoti  « 


ft^ee  *ri?  8A 


C.  IHIOK 

i©otlon  19  of  the  oh&rtor  defines  the     owwr«  of  tl»   ooard  of 
•3  and  tho  ifBTioxis  boerda  and  ooisffilsslons  aonolnted  by  tSm  kayor. 
L    :    n  B  of  t^  is  seotion  gives  to  each  board  or  cofianlselon  tho  rif^Jit 
to  u .  oiut  fi  ry  who  shall  ba  exempt  from  the  civil  .orvice  pro- 

visions of  t  ^^  —  r  ixnd  >te  shall  iiold  of  floe  at  tlie  pl«fesure  of  the 

olnting  board  t-r  e<Maalasion. 

i  I  flja  of  the  Oi'inion  that   tJje  tiiitJurlty  of  t;.!^   aibdivlKion 

'vests  a  bo©rd  av  ccs^lsolon  Viitit  full  authority  to  a^  :X)lnt  its  seoretaiy 
wlien  it  acts  in  the  ^natter  and  Rakes  the  aiipointiaent  by     ro/er  order 
resolution  the  appolntnient  Is  complete  and  the  le^^lity  of  the  appoint- 
t  is  not  dependent  u,x>n  any  action  of  tl«  i?aard  of  ;ju  ^rrlsore,    eitlier 
^^  to  a/j'ropriation  or  provision  in  tiie  ijalary  ordlaanoe. 

j  True,   your  ccKraml salon  will  not  Uev©  saittiorlty  to  arj  rove  the 

Ipaynant  of  the     alnry  of  tiie  ap.iolntee  until  the  Halary  ordinance  has 
jbeen  ohansed  or  uiJionde     aooordinsly,   nor  will  thn  controller  iu\ve   the 
jrlrht  to  approve  the  salary  of  the  a  :polnteo  until  the  a^v-roprlation 
Itherafor  has  been  rrksde  and  the     osltlon  ,fcTrovld«d  for  In  the  Salary  ord- 
jlnanco.     However,    It  ai-.xjars  to  c^  that  f?hen  the   i-ro-er  ap  3Poprii;tlon 
1  ^     ode  to  cover  the  salary  of  the  appointee  from  tiie  date  of  hie 

jintiiiont  by  %h»  efiwnis»l<m  and     revision  is  :r^&o  in  the  salary  ord- 
*i.^aioe  for  the     ayment  of  that  ijalary,    It  '.';oi]!ld  datd  back  to  the  tiiae 
!of  the  e^yoinfeaent  by  the  bo-  rd  or  ccsBJiiission. 

This  view  Is  strangtJ4eiaed  by  tiie     rovlslons  of  ::eotlon  73 
of  tho  oharter  whioh  deals  with  tlie   yassa^to  and  aaiexHSzaent  of  the  annual 
salary  ordinance  by  the  Board  of  ^u^ervlnors.     The  pertinent  i^ortlon 
•f  the  langtiags  being  as  followat 

'♦The  number  cndrntes  of  ooinponai.  tlon  for  all  i>o- 
sltlons  continue'    or  create     by  tho  su  •ervitora  In  itdortlng 
eeeh  annual  budget,    and  eaoli  annual  or  sup  donental  aipro- 
priotlon  ovdinance,    shall  be  estcbllsbed  and  oirusvierated  in 
an  ordinance   eontinulng  and  cractinf:  ,  osltlono  in  olty  raid 
county  dot>Grtjnent8  and  off  loos,    etc." 

YOU  will  note,  that  In  the  flrat  i.lac«  It  refers  to  potoltlona 
tlmied  or  create     by  the  su  orvifiors.      ,s  I  It  ve  slroady  Indlontod, 
o;?itions  of  the  two  seoruttrles  nontioned  are     rovidod  for  in   tho 
'  I  are  not  created  by  the     ocrd  of    .uierviiors  and  the  right 

uinteeo  to  the  ro;:;;r>ectlve     o;>itlons  was  coracle te  when  th« 
roa..^ctl'/8  boards  acted  In  tho     remises* 

:'  J  re,    the  salary  ordinance  la  so  Intlmetely  connooted 

nth  the  u  tlon  ordinance,   either  annual  or  su;   lor^ental,    that 

3-  ropriution  ordinance  really  covoms  the   period  for  •fthioh  the 
ry  v:>hall  be    ^ald  ainX  the  iaalary  ordlnanoe  the  aiaount  thereof* 


Toia  ar«  adrlaed,   therefore,    that  th«  secretary  of  the  Art  C« 
nidsloii  and  the  secretary  of  the     o^^rd  of  :  enrdt  .  pp«ala  ar«  entitled 
to  reoelTO  tholr  cori  .^nsetion  tvoa  the  date  of  their  respeetlTe  Bppolnt- 
Bients  by  their  ros3)ootlv»  Ixwurd     or  •aoRaisslon,      rovlded,   of  ccurse, 
that  the     ro,,^r  a   ,  roprlation  has  been  ciade  to  cover  tlia  snoimt  of  theM 
ealarles  fron  ISmi  reepdetiYe  dates  of  appolntr^nt. 


£»lneer«l;}r  yours. 


I 


iV^i  ..fro:i:::Y 


Cini   vorvloe    .osBalaeion, 
City  liall. 


A 


J^Sf 


¥^  Xe,   1932« 


^Jl'BJiCT;      In  re  Jrrlsdiction  of  })o.'ircl  of    npervli^rs 
over  :,xpenditxire3  of  Park,  i  layjjrouud, 
Library  and  Jialler  Depertnents* 


I 


fOllO«3! 


X  a»  In  r«eelpt  of  yonr  ootkasimloation  reading  es 


''fill  you  plcnsfs  f'dvls*  ttm  ?3oar*  of 
imTirrvinorfi   tho  followine: 

T'.equfist  of   supervisors  Gellagher  unt 
Peyser  -    iv.c   th©  Hoard  of   jUriervisore  any 
^rladietlon  over  expeiiditurea  of  th«  ^ar^ft 
Pl«ye:round,  Library,  Legion  of  '[©nor,  De  Toting 
iluseuiB  a.nropriations? 

Bequest  of  supervisor  Tionoovieri  -  iooause 
of  tlfiie  oonfiuwed  in  publiahlng  the  bud*;ot,  htxa  the 
Board  of  aTipervl;»r3  any  extension  of  %is»  to  eon- 
aider  budget  before  adoption?" 

oeetion  41  of  the  charter  fi^iven  to  the  lark  Cortmission 
**oaaplet8  and  exclusive  control,  laanaj^SBfOSit  and  direction  or  the 
9exk«^  squares,  etc*" 

ejection  42  places  fbM  playicrounde  under  the  otanai^eisent 
of  the  neereation  Oosnaiasion     %itb  all   the  T)ower8  vested  in  the  rlay- 
f:round  CO!5?als.ilon  existing  under   the  old  Ciiarter.      ..eotlon  5  of 
i;.rt«     IV-A  of   t'G  old  charter  t^ave   to   the  Cor^aissioners  "ocxiplete 
and  exclusive  control,  aaaagement  and  aireetion  or  playf^rounds  &nd 
recreation  canters''*     /.leo,  exclusive  caanagemeut  and  uisburseiiieat  of 
all  funds  ^Impropriated,  for  the  support  and  e^ipiaent  of  said 

play^,round8  and  recreation  centers* 

ection  43  places  the  Library  ! >«)p€irtment  under  the 
Library  Oojtnission.     It  Rives  to  the  Gorwissioa  all  of  the  powers 
vest4»d  in   the  Board  ©f  Library  L'ruateee  under  t»>e  old  oLerter. 
Chapter  vii  of  the  old  charter  e.«va  to  the   Library    irustees  complete 
control  of  its  own  funds. 


»5" 


Ptarsuftnt  to  ^e«tion  73  of  the  Ubarter  It  le  Incumbent  upoa 
your  '  o&rd  to  levy  a  sp«eified  rilaijnu&  rot©  of  tax  for  the  eupport 
and  iB&inteBBnoe  of  eaeh  of  theae  ddpartirjanta*     as  eaah  of  these 
dapartawnts  haa  control  of  its  own  funda,  your  Hoard  h&a  no  control 
over  their  expendituraa  so  lon^  as  the  ciiniBom  allow&ao©  id  not 
exoeedad.     If  your  :  oard  should  deaira  to  ullow  a  rate  bayond  the 
ffiinlssam^  the  additional  allowanoe  la  optional,  but  your  refusal  to 
nake  auah  an  allowanoe  dotjs  not  pemlt  you  to  bind  thes©  botrds  or 
ooisi&laaiona  as  to  how  the  miniita}Bi  ellowanaa  should  ha  t^pant* 

ectiona  SO  and  51  deal  v^lth   tha  Galifomia  palace  of 
the  lee  ion  of  Monor  aM  the  ua  Young  :  at^orl&l  kiuaatua.     The  boards  in 
control  of  eaeh  of  ihesa  institutions  are  given  exclusive  charge  over 
the  sffaira  of  their  roGpaotive  institutiona.     ^e  far  aa  the  palace 
of  the   Lef.ion  of  •  onor  is  concerned,  your  Hoard  is  directed  to  levy 
a  tax  for  its  aviJ  ort  and  siaiateiiaac©.     llo  Cilninam  rata  ia  r^rovided 
for,  and  while  u  large  dlsoratian  mxat  be  allowed  to   the  tn.<;^  teas  aa 
to  how  this  ollowanca  n^  be  spent,  the  allowance  is  subject  to  the 
budget  and  fisoal  provisions  of  the  charter,   tad  it  liet=  within  your 
power,  jmrauant   to  the  provisions  of  ^action  72  of   the  oiiarter  'to 
decrease  or  reject  any  item  ooatained  In  the  buci,:j;et  ostiritites   .     in 
short,  your  Board  has  the  power  to  doteteina  as  to  whether  an  appro- 
priation shall  be  ^ade  or  not,  but  whan  it  is  zoada  ycmr  power  over  it 
la  at  an  end* 

Tha  appropriations  to,  and  expenditures  by  the  DeYonag 
IrMvaoTlal  yuaexan,  are  governed  by  the  aaiaa  mles  aa  tViOiJe  applicable 
to  the  i'alaee  of  the  Legion  of  I  onor,  with  the  exception  that  It  is  in- 
ctuabent  upon  your  Board  to  appropriate  to  the     useuEi  a  lalni^iuia  amount 
of  c 40,000.00,   the  budgeting  of  wliieh  m^ount  i&  entirely  v/ithin  the 
Jurisdiction  of  the  trustee*  of  the  Museum. 

Answering  supervisor  iionoovieri'a  in<iuiry  as  to  the  tiiae 
allowed  to  the  Tioard  for  concideration  of  the  budget  astiiuates  aub- 
mittod  by  ti^ie  ::ayor,  you  are  advised  tiiat  the  dates  provided  in  the 
cKorter  v.ithin  «hich   the  budget  mxst  be  acted  upon  are  ruaidatory  und 
Cfiimot  be  extended* 

Jinceraly, 


CITY  «TToimsr. 
Roard  of  supervisors. 


a??  r^i?:. 


..vz:  iiZ.^i%ij^ 


s^c  -^ 


my  16,  1932. 


SWBJis-CT:     In  re  Control  by  Board  of  daporvisors 

of  i^iaplo/vea  of  Independent  C<»iml0elon8* 


1  hafv©  before  me  a  letter  elgaed  by  the  clerk  of 
your  board  roadlog  as  followej 

"Bie  following  jmotloA  was  tdopted  by 
the  1  oard  of    ;upcrr  1  so ra  at  its  a^eting 
I'aOQday,  )<':ay  B,  19SS: 

supervisor  '  cr>hc©hy  Moved  tSiat  the 
Qlty  Attoraoy»B  opinion  be  obteiaed  as  to 
whether  or  not  the  !  oard  of    ;>wr^rviiiors  has 
any  control  over  the  es^loyoa  of  tho  rvvard 
of  &dueation,  j^laygrouad  Gormvisolon,   ;  ark 
GonnlBsion,   ijnd  o there." 


llie  osiployeea  of  the  various  boards  und  eoxagales ioas 
stent loned  in  your  letter  are  not  within  the  control  of  yotur  bo&rd 
la  so  far  aa  your  tNMurd  stay  by  any  aetlon  direct  any  of  said 
enrployees  in  the  aatter  o:    tha  perfon.itinoe  of  their  tiutioa.     ijsi 
interfereao©  with  any  of  these  ecrployoea  is  forbidden  by  seetion  £2 
of  the  ch tarter. 

If  you  desire  to  be  advisied  aa  to  what  control  your 
beard  has  orver  the  coinpensationa  of  employees  of  these  de  partiaente , 
yoo  are  advised  aa  follow*.     Xhe  oompensatioaa  of  tl'e  etployoes  of 
the  Park  ComjjilBaion,  Library  Devartwont,    Jnliforala  relace  of  the 
Legion  of  i^onor,  arid  ;>eYounc  ='eir.orial     useum,  are  fixed  by  the 
reepeetive  bo&rds  or  co  .riiaalons  in  oharga  of  thoae  indtiti^tions, 
and  are  not  bubjeot  to  retaliation  by  yotir  bo«rd.        ^ee     ectiou  151, 
Charter,   the  pertindut  portion  of  whloh  reads  as  followa: 

"The  board  of  ;.u77erviaoj^   3hall  have  pover 
and  it  shall  be   ita  duty  to  fix  by  ordinanee  fron 
tiiae  to  tisw,  as  in  thla  eeetion  provided,  ail 
aalariea,  aagee  and  eos^peasations  of  every  kind  and 


s. 


nature,  except  pension  or  retlreaent  allownnoe*. 
for  the   DO«itloa«,  or  places  of  eiaploy:  itiut ,   of 
all  ofribers  cuad  employees  of  all  depurti^nts, 
offloee,  boards  exid  ootiaalsd ion&  of   tho  city  rvnd 
county  in  all  oaaee  i^bore  imoli  eoc^eneatious 
are  paid  by  the  city  aad  ofjunty, 

Cosspe Else t ions  specified  in  this  charter 
ahall  not  be  subject  to   the  pro  of   tiiis 

aeetioa*     Coapoasatioas  of  thsa   t  l   i;,  and 

other  teo]!iJiiCBl   forces  o?  t-ie  school  departcient, 
librarians  tnd  technical  ^^aiatants  of  the 
library  departia^it,  v  a  of  the  California 

Palace  of  the  legion  ^       .-    -r,   the  ?/•  H. 
de  Youi^  i»4saorial  iuuseuxa,  ;>teinhart  ^quariun, 
park  aad  las  libirajy  deparlasents,  ooostructioa 
es^loyses  e&gagfiKi  outside  of  the  city  and 
county,!  parV-tli^  ^^pl^yees,  and  iDffiate  and 
iaatitutional  help  recsivliiei  lesii   thaa  fifty 
dollars  („50)  per  t^tonth,  shall  l»e  fixed  by  the 
departpient  hoad  in  charge   theroof ,  nith  the 
approval  of  the  board  or  coaaslssion,   if  any,   in 
charge  of   th©  depertKent  concerned  and  svbjoot 
to  the  bud^t  and  appropriation     x-ovleiona  of 
this  charter." 

Vnder  this  lan^ags  I  &&  of  the  opinion  that  it 
does  not  lie  within  the  powsr  of  the  'card  of    urervisors  to 
regulate   the  condensations  of  the  eriploysea  of  the  ^  ark  jorffiilssion, 
the  Library  uepartaaent,  the  California  palace  of  the  Legion  of 
Honor,  or  tlte  i^Toung  l^eraorial  rmseim* 

The  employees  of  the  Tiecreetlon  l^opertnient  are 
not  within  the  eicesiptions  Gontionod  In     cction  151,   mid  t;  erefore, 
thoir  sttlariea  are   eubjvct  to  fixation  i>.nA  r::tandardization  by 
your  L^ard.     The  Heoreatlon  ;>epartmont  bein£  one  of  those  de  part- 
events  the  fvnda  for  <!>'hioh  r.re  supplied  by  &  tax  rate,   the  mlnliauw 
finount  of  A'hich   is  fixed  by  tlie  charter,  your  rofjrd  has  no 
jurisdiction  over  the  nuiaber  or  ct.r.raoter  of   its  employees,  as 
lon^:  as   the  dex)art!aent  aoes  not  exccied  the  mizULrmsi  £i^40ux;t  provided 
for  in  the  charter* 

You  irill  ^l6o  note  in  the  laB^tuifi*  ^  ^^<*  above 
quoted  charter  &eotion  that  tho  fixing  of  selarles  of  the  tettohiag 

and  other  teo^mioal  forces  of  the    ichool  i  t   is  not  under 

tho  Jurisdiotioji  of  your  :  oard.     However,  .  ■-  ■  -  1^55  provides 

that 

"lion- teaching  and  non- technical  y^osiitlons, 
po&ition&  not  required  by  lav  to  be  filled 


3. 


by  fi  person  holding  a  teaching  or  other 
certiflc&te  l.s  re  quired  l>y  luw,   ah&ll  Ijo 
employed  iind'^-    t'  e  olvll  iservloe   ^ro- 
vislona  of  arter  and  tls©  ooLipenoa- 

tiomi  of   fSv.w.-    .x.*i;oaa  shall  be  fixed  in 
©CQordance  s,lth   tlit*  aal&ry  ii tmidaraiz&tion 
provisions  of  thiis  oht.rter." 

ordinarily,   the  l^oard  of  i^duoatlon  would  liave 
-"--■!■'■     -"trol  or  tiie  salaries  of  all  of  its  esiployees.     (cj«« 

.Jli^CCO,  S:02  Csa.  110).      losrever,  ^ittuc   the  decision 
xr-   -  ic    .si.w'X-;;  case ,   the  .'itiite    ,ohool  Code  has  been  maended  by  the 
adoption  of  '  eotloa  5»405  thereof,  which  rsada  i^s  followB; 

'Kothiiig  in  this  Part  KhaJLl  be 
construed  so  gc  to  repeeil  or  necet®  any 
provioiona  concerning,  essjjloyoes  of  solicol 
c-.istricts  coaUiiliied  in  any  charter  or  any 
city,  county,  or  city  ar^  coonty,  hereto- 
fore or  htirefefter  &cLopt«4  ejxtl  approved  in 
confor»dty  with  ..rtiele  xl  of  tke  Goiisti- 
tution  of  tliis  ^tat©«" 

the  Part  referred  to  is  dtu  a  as  Part  III,  and     ection  5,7Q0 

of  the  BBsse  :  art  clvsfi  to  *'d  of  >:.duoatiOB  the  ri&ht  to  fix 

the  coTr)T»anfletion  of  janitors  umi  other  eisployeee  oi"   the  school 
«!B5ployod  hy  cAich  boarde  in  the  aj&nner  provicled  by  law.     ::^«.'orer, 
this  section  ie,  pvirauont  to  the  proviaions  of  aeotion  5.405  atxwe 
quoted,  subaervient  to  our  charter. 

To-tt  r^re  therefore  advised  that  the  condensations 
of  the  non-teac}iinc  end  non-tochnic&l  forces  are  subject  to  fixation 
and  stcndardization  by  your  Boerd.     Tije  n\imber  of  the  positions  is 
however  vcated  in  the  I  card  of  Lduoation,  as  that  body  ie  ohsrged 
Yflth  ^hii  conduct  of  the  iichools* 

Sincerely  yours. 


CITY  ATTCBK8T. 
Bo«rA  of  ::ut>erris<5rs. 


istf? 


o 


■63 


Umj  IQ,   193S. 


I 


JiShiJCTi     l^ublloation  of  Uellnq.uent  Tax  Lists 
for  the  Ye&r  I93X-3S. 


Doar  ^Irss 

The  Clerk  of  your  '^oard  has  advlriod  lao  that  the  Tax 
Colleotoi'  has  asked  your  :>oard  to  o^tt&blish  tite  ofriclail  rate 
for  advertisine,   to  the  end  tluat  he  may  pr«»ced  with  the  publica- 
tion of   the  dellnquont   tax  list  for  the  current  year*     the 
action  of  the  Tea  Collector  waub  xir(»^t«d  hy  edvico  froin  this 
office   to   the  effect  thet  the  setter  of  the  publication  of  this 
list  was  Y;'ithln  his   Jurisdiotlon  &nd  not  within  tlie   jurisdiction 
of  tlie  ruretmsor  of    >uppliea« 


OSFIBIQS* 

action  3764  of  the  lolitieal  oode  provides  that  the 
Tex  Collector  shall  publish  the  delinquent  list* 

ection  3766  of  the  sar^e  Code  provides  for  the  duration 
of  the   ^mblloation,  end  speoifieally  states  that  the  publication 
sieet  be  paid  therefor  at  the  county  rate  for  advertising  as  fixed 
by  the  Board  of  Jupervlsors. 

The  question  of   the  relative  duties  of  the  Board  of 
cxtpsrvlsors  and  the  Tex  Colleetor  in  the  ciuttor  or  the  publleation 
of  this  delinquent  list  has  been  before  the     upresie  Court  on  SiOT9 
than  one  oees^lon.     Vho  court  has  held  that  it  is   t::6  duty  of  the 
Board  of    supervisors  to  fix   the   rate  for  the  advertising,   r.ad  tiien 
for  the  Tax  Collector  to  tseleot  the  new3paj;>er  In  which  the  advertis- 
ing will  be  dcme* 

In  JUCRNAL  HJBLIiilllijG  CO*  Ts.   VliXnOfY,  97  Oal.   £63, the 
court  said: 

"The  board  of  auperviyors,  of  their  own 
K.otion,  now  are  to  fix  the  price  of  county 
advertlslae,  such  na  here  involved,  without 
edvertlslB^  for  bids  or  sealed  proposals*       hen 
thcit  duty  la  perforrned  by  them,   the   tax  collector 
isust   'procure*   soine  newspaper  to  do  the  advertis- 
ing, not  by  any  bid  which  may  have  been  made,  but 
at  tlie  price  previously  fixed  by  the  board  of 


>S^(^ 


itt^i:  ^. 


iQHOw     ^J    Xliil    ^J 


auporviiiora,   ia  their  diaer«tloa. 

.uch  being  the   lorou  :Jid  effect  of  the 
statute,   the  tax  oolleotor,  tii^:ainst  whom  thla 
p«tition  is  filed,   is  not  shown  to  be  violatias 
any  law  in  not  proourine  the  advertisine  in 
question  to  be    publir;hod  ia  the  paper  of  the 
plaintiff.     Its  bid  and  his  eidTertisement  for 
aealed  proijosals  ftino\nited  to  nothing,     The  tax 
oolleotor  could,  noti^fithstandlt^s  this  unneoessary 
prooeeding,  soleot  any  paper  ho  saw  fit  in  t>ie 
county,  and  procure  ti^i  advertlsinis  to  be  done, 
provided  it  was;  doiM  at  the  price  fixed  by  the 
board  of  supervisors,  and  he  cannot  be  ooE^elled 
to  publish  the  delinquent  tax  In  ai^  oth«r  way." 

Tram,  a  reading  of  the  seetioas  of  the  code  above  bm»zi- 
tioaed,  and  from  the  language  of  the  liMprmm  Court  above  quoted,  1 
saust  determine   that  it  in   the  d^aty  of   the  Board  of  .^xiporviacrs  to 
first  establish  and  fix  the  rate  for  advertisling,  and  then  the  Tax 
Colleetor  ?>uy  publish  the  delinquent  list  in  a  newspaper  of  general 
circulation  of  hia  own  aeleOtlon*      ilisn  your  Bonrd  fixes  the  rate, 
there  is  no  necessity  of  either  the   fax  Collector  or  the    'urchaser 
0t  .^iuppliea  advertisixig  for  bids* 

AS  the  tiae   is  fast  approaching  when  the  Tax  uollector 
Biust  under  the  provisions  of  the  law  publish  his  delinq.uent  tax 
list,  I  would  aui^est  laost  primpt  aetion  of  the  adoption  of  the 
resolution  fixing  the  rate  for  the  oftiei&l  advertising- 


Very  truly  yours. 


CITY  AlT*??.JBSf . 


Board  of  Supervisors. 


OJ 


3j:.aT:     Psnaanent  status  of  -ia^Eaond    ••     llliasvson 

Tlil»  offlo*  l8  la  ro«oipt  of  your  rejiueet  far  aa  opinion,  as 
llowa: 


"liayBsond     ,     illiaKSon  V7as  assigned  to  toaoh 
in  the     venlng  Hl{^  ^oUooX  of    ;<»aaea0roa  aa  a  probatioaery 
taaeh  on  October  7,   1934,   end  Joas  oontirxuou&ly,    slaoe 
said  date,    tau^^t  for  thr«e  8T9}iiii<iis  a  waok  d'orinti  «a.^ 
soliool  yeer,    the  clak  icli  m  mixa  aaalgned  boing 

oonduated  only  three  ^. .      .      a  a  vmnk.*     Ciur  reoords  aUow 
L!r»   ..illiiaason  as  a  pixm^nQut  tdaoh^dr  sinoe  ootobor  7, 
19S6. 

Z  should  like  to  be  edTlseti  whal^sber  Mr* 
illlaiSUKMi  has  a  rl^'M  of  tenure  in  Me   ix>sltl0B." 

It  api^ars  frcem  your  rf>  ;\39st  that  in  oil     robabillty  the  j^ro- 
batlonary  ore  it  ijtatus  of  uaymond    -.     iiliosiaon  did  iix.-t  begin  '.mtil 
July  1,   1925. 

>eotion  1609  of  tha     olitloel    ;ode   in  1925  i^roTided  the*  all 
prob&ti«mery  to&ohara  vho  bed  tauc.ht  for  two  oon^ooutiv^  .'^chool  yaars 
bo<»j»A    araasent  teao^rs  at  tha     «ad  of  tha  two  year  period* 

You  ^ill  note  that  ..ootion  1G09  of  tine     olitioal    ;od«,   aa 
it  then  read,   did  not     rovide  for  t«o  oom  iloto  oonaeeutlTa  sobool  yMira 
of  servio©  hut     rovidei  for  only  two  ooaseoutivo   sohool  ..etirs  <?f  aerv- 
loe.     In  19:-7  .>octioa  iG09  of  the     olitice.1     odo  i^as  araande     so  tlmt 
it  bGca;riO  nsoessary,   in  opdor  for  a  tacG>K»r  to  attain  tazmre,   thtt  auch 
taaoher  hiid  to  »er»©  two  or  three  oomrloto  conaeeutl'V©  y«ars.     iloiseTer, 
this  stfitute  did  not  beooBsa  affective  until  the  close  of  tJie  1926-1927 
school    •'-—•«  ■■-■'--  *■     *■    ^'^^   +»,.«>9j.  jjed  already  ettainac   tsnuro  bofora 
the  1.  •!▼••     The  vary  fact  th,-  t   tio  lo~isiatura 

c-inn^^    ui^   J.■^..   t.-    «-     «   vwiiuiii  \R»s  ao-'<uirod  aftor   tvo  or  tlii'ej   ooni  leta 
consecutive  years  imiioutes  tlct  a     rojjur  Inter^jretsition  of     action 
1C09  of  the     olitical   jode  would  bo  to  the  effect  that  oori  Icte  years 
of   service  were  not  neooseary  until  after  tlie  1927  statutory  ur.)end',ont. 

In  view  of  the  foro^oin^j,    I  am  of  the  opinion  th^t  ^la^^nond  O* 
..iilianaon  beccjae  e.    -oiwanant  teacher  in  the   public  aohoola  of  .-an 
^Yaiioiisoo  and  s-cquired   tenure  to  such  nt  the  oloua  of  the  BChool  yoor 
of  1926-1927. 

Uespeotfully, 

oution,  "wnnww^ 


^  bcr 


May  18,1932. 


SUBJECT:  Contract  between  the  State  and 
Recreation  Commission  in 
Perpetuity  for  care  maintenance 
and  control  of  China  Cove  not  Legal. 
Term  of  Years  is  Legal. 


Dear  CoBimls  si  oners: 

This  acknowledges  receipt  of  your  letter  of  the 
twenty-third  ultimo,  wherein  you  state  that  the  deed  covering  China 
Cove,  in  the  City  and  County  of  San  Francisco,  will  transfer  the  title 
from  Allen  &  Co#,  the  present  owner,  to  the  State  Park  Commission. 
the  purchase  price  of  which  is  toeing  met  by  your  body  and  the  S-tate 
of  California,  In  equal  amounts« 

You  further  indicate  that  the  Recreation  Commission 
of  the  municipality  is  desirous  of  developing  and  operating  the  said 
China  Cove  as  a  city  playground  and  beach« 

In  view  of  the  aforesaid  facts,  you  desire  my  opinion 
as  to  the  legality  of  your  Commission  procuring  from  the  Gtate  Park 
Commission  ^he  right  to  operate  this  property  in  perpetuity, 

OPINION 

Under  the  provisions  of  Chapter  966,  Forty-ninth 
Session  Legislature  of  California,  set  ou*  in  Statutes  1931,  at  lages 
1979  and  1980,  you  are  authorized  and  empowered  to  assist  the  state  of 
California,  with  your  funds,  in  the  acquisition  of  any  park, play ground, 
recreation  center  or  beach  for  recreational  purposes. 

The  care,  maintenance  and  control  of  property  thus 
acquired  by  the  State  for  the  aforesaid  purposes,  with  the  fiscal 
assistance  of  city  and  county,  may  be  arranged  between  the  tate  and 
the  aunicipality  In  a  oontracxural  relationship,  as  the  same  is 
provided  for  in  the  following  language  appearing  in  Section  5, Chapter 
763,  Statutes  1927,  at  page  1478  thereof: 

"S«o.5.   Contracts  may  be  entered  into 
between  the  state  park  commission  and  cities, 
counties  and  other  p©lltlcal  subdivisions  of 
the  state  I'or  the  care,  maintenance,  and  control 
for  the  purposes  of  the  state  park  system  by  either 
^arty  to  such  a  contract  of  lands  under  the  Juris- 
diction of  the  other  party  to  such  a  control  and 
the  expenses  of  such  care,  m^aintenance  and  control 
may  be  paid  from  the  general  fund  of  such  a  city, 
county,  or  other  political  subdivision  of  the 
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state  frcm  the  funds  of  the  state  park  commission 
as  the  case  may  be.** 

-,ra,,,r^?^*r°*''  ^"^  peppetulty  are  not  favored  by  the  law  and  in  almost 
IirLir*^"°®  ^""^  declared  void,  because  of  the  restJIint  of  aliSeation 
lS«rt?^i  ^°°^^'•^^?^*  ^P°"^  performance  of  its  provisionar  ?his  is 
'5artJ^?n  L.T  ^"^   ^«^«^«"°«  ^o  agreements  where  one  oJ  mor^  of  the 

and  in  S^'o^inioTnorvalJdr^''''*^'*^  "^^^  ""^   exceedingly  questionable. 
+>,.    ^   consideration  of  the  facts  invQlved  in  the  acquisition  nf 

prol)l.ay''l°™°^  *^^^   ^^  foregoing  advise,  you  suTflolently  on  your 

Respectfiaiy. 

City  Attorney. 


RECREATION  C0MI,5ISSI0N. 


^ 
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3UBJaCT:     Nanes  on  Civil    iervloe  itiliGlble  Lists 

for  Four  Years  not  autoiaatlcally  removed 
unless  so  provided   in  soope  circular. 


Gentlemen: 

Tour  comExunioation  or  recent  date  requests  my  opinion 

as  to  TJhether  the  below  quoted  lancuace,  appearing  in  ..ection  145 

of  tbe  Charter,  effectuates  an  cutoraatic  cancellation  of  all  lists 

of  eliglbles  that  were  four  years  old  on  January  8,  1922.  This  is 
the  charter  provision; 

•'The  coiniDission  may  remove  all  names  from  the 
lists  of  eligibles  after  they  have  remained  thereon 
for  more  than  two  years  and  all  names  thoreon  shall 
be  removed  at  the  expiration  of  four  years.  The 
cominlsslon  may,  however,  provide  la  the  aoope- 
oiroular  of  any  examination  that  the  list  of  eligibles 
secured  thereby  .".hall  autonia  tic  ally  expire  at  a  date 
not  less  than  two  nor  more  than  four  years  after  the 
adoption  of  such  list." 


OPIKXOH. 

The  Civil  ^ejrvice  eligible  lists  in  existence  on 
January  0,   1932,   oarae   into  being  under  the  provisions  of  ^^rticle 
i-III  of  the  charter  effective  1900,   end  were  subject  to  the  limita- 
tion set  out  in  oeotion  10  of  said  article,   in  this  language: 

„   ^    .t   +^     The  Cornroiss loners  inay  strike 
off  naiaes  of  candidates  from  the  re^^iiiter  after 
they  have  remained  thereon  laore  than  two  years.        •*. 

The  constitutionality  of  the  fore{;oing  orf^nio  lew  was 
inferentially  sustained  in  the  case  of  I'M^ii  v.  TIUCY,  reported  in 
Voluirie  135,  California  i'.eports,   at  page  £72  thereof. 
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In  paragraph  two  of  Jeotion  142,  of  the  present 
ohartor,  it  la  stated: 

"The  civil  service  rights,  acciulred  by 
persons  under  the  provisions  of  the  charter 
superseded  by  this  ciiarter,  ahall  continue 
under  this  charter." 

It  thu6  results  that  the  eligible  lists  established 
before  January  8,  1932,  continue  under  our  present  orcanio  law, 
subject,  however,  not  alone  to  the  provision  as  appeared  in  the  above 
quoted  restriction  of  .section  10,  but  also  the  added  burden  of  having 
the  nanses  thereon  sujamarily  removed  by  your  Gouaaission  at  the  expira- 
tion of  four  years. 

An  analysis  of  the  provision  of  the  charter  presents  a 
determination  to  bo  made  by  your  body  as  to  whether  the  names  of 
eligibles  have  reiiained  on  a  list  for  a  period  of  four  years  or  uiore, 
and  if  stioh  is  the  case,  then  the  Goiinission  must  take  aff iru-ative 
action  for  the  reiioval  of  such  noroes.  The  langua^-ie  used  in  this  para- 
graph of  the  charter  lioos  net  indicate  an  autoifiatic  cancellation  of 
the  names,  but  points  to  action  by  the  Coissaission  to  effectuate  a 
termination  of  eligibility  after  the  four  year  period,  unless  the 
scope  circular  concerning  the  examination  provided  therein  for  an 
autoaatio  expunotion  of  the  list  on  the  passage  of  time* 

Trusting  that  the  foregoing  sufficiently  answers  your 
inquiry,  I  am. 


i'lespsctfully, 


CITY  aTTORSSY. 


Civil   service  Coirciission. 
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May  £0,1932. 
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SUBJECT:   The   Guffiolency  of    signatures   to  an 
Appeal   from  ')ecislon  of  the   City 
Planning  Commission  lenylng  Rezoning 
of  the  Corner  of    ■'iewey  and  Laguna 
Honda  Boulevards, 


Gentlemen: 

We  are  in  receipt  of  your  request  for  an  opinion  on 
the  following  points  raised  in  your  letter  of  May  6,1932,  in 
regard  to  an  appeal  from  the  decision  of  the  City  fanning 
Commission  relative  to  the  rQzoning  of  the  corner  of  ':ewey  and 
Laguna  Honda  Boulevards,  The  nuestions  referred  to  are  as 
follows : 

"Has  the  Board  of  Supervisors  jurisdiction  of  an 
appeal  from  the  decision  of  the  City  :^lanning  Commission  under 
the  following  set  of  facts? 

The  appeal  is  signed  by  the  son  of  owners,  (Husband 
and  Wife),  of  one  lot  in  the  proscribed  orea. 

The  signatures  of  Joint  owners  (Husband  and  .ife), 
of  one  lot,  is  signed  by  one  of  ths  owners  (Husband).  The 
other  owner  (Mfa),  files  an  affidavit  that  her  signature  to 
the  anpeal  was  not  authorized  and  requests  it  be  stricken  frcaa 
the  appeal." 

OPINION. 

AS  an  appeal  may  be   signed   by  an   agent   end   the  agency 
may   be  aoproved  at  any  time  prior  to  final   determination  of   the 
appeal,    it  is   our  opinion  that   if  the   son  was  properly  constitu- 
ted an  a^ent  or  his  actions  were  thereafter  ratified  by  his 
principal,   his  signature  must  be  admitted  proper  and   sufficient. 
AS   Stated   in  LOS    /WCJiiiLSS  LIOHT    CC.TPaI^JY  v.   LOS   /ViGlXICS,   106   Cal. 
at  page  161: 

"The   statute   does  not   require  that   th a  authority 

to  sign  the   protest,    if  signed  by  an  agent.,   shell 

accompany  the   protest,  nor  was  it  necessary  that  the 

authority   of    Gouget   to  Sarrail  should  be   in  writing. 


-2- 

When  the  council  came  to  consider  the  sufficiency  of 
the  protest  they  could  then  require  the  production  of 
authority,  if  it  was  challenged " 

The  second  question  raises  points  involving  the  use 
and  control  of  property  by  joint  tenants  and  while  we  may  find 
conflicting  views  in  various  states,  we  must  give  due  regard 
to  the  repeated  holdings  by  the  courts  of  this  state  that 
zoning  laws  must  be  liberally  construed.   With  this  principle 
before  us  we  are  of  the  opinion  that  the  equitable  and  salutory 
rule  to  follow  is  that  which  permits  co-owners  to  be  represented 
on  an  appeal  to  the  extent  of  the  proportional  share  of  the 
ootenant  in  the  land  represented  by  him. 

The  law  in  California  declares  that  a  Joint  tenant 
differs  from  a  tenant  in  common  merely  as  to  survivorship. 
Therefore,  u;)on  a  conveyance  by  a  joint  tenant,  the  joint 
tenancy  terminates  and  his  grantee  becomes  a  tenant  in  common 
as  to  an  undivided  one  half  interest  with  his  co-owner. 
TILDEN  V.  TILDSN,  81  Cal.App.  535. 

For  the  purpose  of  the  Instant  case  each  joint  tenant 
should  be  deemed  the  owner  of  an  undivided  one  half  Interest 
and  for  the  purpose  of  the  appeal  the  proportionate  share  of  the 
cotenant  should  be  c  unted  In  estimating  the  area  represented  in 
the  appeal.   Olscusslng  the  effect  of  the  signatures  to  a  pro- 
test by  our  several  co tenants,  the  «ourt,  in  LOS  /iNGELES  LIGHT 
GOM^^MY  V.  LOS  MGELESj  106  Gal.,  at  page  159,  says: 

"One  of  the  ouestioijs  involved  herein  is  the 
effect  of  the  signature  to  the  protest  by  one  of 
the  several  co tenants  of  a  lot  of  land  fronting 
upon  the  proposed  improvement,  the  appellant  con- 
tending that  such  protest  should  be  entirely  dis- 
regarded upon  the  r^round  that  a  cotenant  has  no 
implied  authority  to  do  any  act  affecting  the  Inte-est 
of  the  other  cotenants  In  the  land.   It  is  undoubtedly 
true  that  it  is  not  within  the  power  of  a  cotenant  to 
create  an  encumbrance  upon  the  entire  estate,  or  to 
impose  any  burden  upon  the  Interests  of  his  cotenants 
therein,  nor  can  he,  by  any  act  of  his,  confer  juris- 
diction upon  any  other  body  or  tribunal  to  impose 
such  burden,  as  was  held  in  tIDLLIGAlI  v,  SMITH,  59 
Cal.206.  This  rule  of  inability  is,  however, 
entirely  inapplicable  to  the  acts  of  the  cotenant  in 
a  case  like  the  present." 

Further  the  court  says: 
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We  hold,    therefore,    that   a   cotenant   is  authori- 
zed to   sign  a  protest  against   the    improvement  of  a 
street  by  the    city  council  under   the  aforesaid   act. 
Upon  any  other  rule  a  cotenant  of  land  might   be 
powerless   to    prevent   an  unirarranted   imposition  of 
this   ourden  upon   the   land,    even  though  he   held   the 

^r'^L     1^'^f^J^t''^^'^'     ^^^^   cotenant  might  be  an 
Infant,   or  might   be  absent  from  the   state,   and. 

fL    th   ''^f'^^^i^y  o^  ^^^^  frontage   of   land   to   be  assessed 

In  this   particular  case   the    court  found  that: 

+v!o*^^+*    Z    •*•    *^®   superior  court,    in  estimating 
tne  extent   of  frontage  represented   by  the    protest 

ir?hf  i"^i^  '''"  proportionate   share   of  thf  cotlnlnt 
in  the  land  represented  by  him." 

+^v.  F  *?^  husband   can  prove  that  the  land  held   in    loint 

the^^Jh^'hisianJ'h''    t?^  community  property  of  himsei?  fSd  wife, 
en??ti«H   J^^^f^^  5^s   the   management   and   control   thereof  and   is 
entitled   to   sign  for    the   whole  area.      Civil   Code,    172A. 

th«  hi,«hf^/f  o^  opinion,    therefore,    that   tho  signature  of 

the  area  Sfld    i^^^?  f  ^  ^^'''"'"^  ^^  ^  ^*  1^^=*  one-half  of 
tne   area  neid    in    joint   tenancy. 

Respectfully  submitted, 
City  Attorney. 

BOARD   OF   SUPERVISORS. 


>r"di7 


May  21,  1932. 


SUBJECT:  In  re  i-ayment  of  /uaounts  in  ixoess 

of  Appropriations  on  jortain  Jontracts 
between  Board  of  iublic  ..orks  and  Barrett 
and  Ililp  for  construction  of  jklameda  Greek 
Daia,  and  with  LcDonald  and  Kaiin  for  Gon- 
struotion  of  Grystal  springs  ^queduot. 

Gentlemen : 

I  have  before  me  your  reciuest  that  I  advise  you  as  to  the  ri{^t 
of  the  above  named  contractors  to  receive  payment  for  vjork  perfoimed 
under  their  respective  contracts  in  amounts  over  and  above  the  amounts 
appropriated  by  the  Board  of  .supervisors  for  payment  of  the  amounts  to 
become  due  under  said  contracts. 

The  facts  as  .jresented  to  bb  are  as  follows: 

The  Board  of  Public  ,orks  under  authority  of  the  provisions  of 
the  1900  charter  and  appropriate  ordinances  of  the  Joard  of  supervisors 
entered  into  a  contract  with  ]Jarrett  and  Hilp  for  the  construction  of  a 
dam.  cororaonly  known  as  the  "Upper  ..lameda  Creek  Dam".  The  v^ork  was  to 
be  done  under  well  defined  specifications  prepared  by  the  department  of 
ilngineering.  which  form  a  -art  of  the  contract.  The  contract  refers  to 
the  ;vork  as  "the  Construction  of  the  Uprer  Alamerla  ;reek  DaiQ.  The  in- 
vitation for  bids  required  the  bidder  to  make  his  bid  upon  various 
unit  rices  for  the  ifferent  elements  which  would  enter  into  the  ex- 
ecution  of  the  contract.  The  ..rices  are  set  forth  in  the  contract,  and 
there  was  no  definite  estim^ite  of  the  exact  amount  of  work  to  be  done, 
nor  could  it  be  possible  from  the  i.ianner  in  which  the  bids  were  asked 
for  to  determine  in  advance  the  exact  amount  which  would  becor.e  due  to 
the  contractor  for  the  execution  of  the  contract.  In  fact  while  the 
.engineering  Department  made  a  preliminary  estimate  of  the  amount  of 
wo?k  to  be  done,  the  specifications  expressly  state:  "this  estimate  will 
Se  used  as  a  baLis  for  oomparinc  bids.   The  Board  of  :ublic. orks  does 
not  ex  -ressly  or  by  imaication  a^ree  that  the  actual  amount  of  work 
or  material  of  any  class  will  correspond  even  ^i'-'^f  ^^^^^^^^  J°^*^'^^^^..„„ 
estlLiate,  but  to  increase  or  decrease  the  amount  of  any  class  or  portion 
of  the  work  as  in  its  opinion  may  be  to  the  interest  of  tae  city. 

The  contract  with  I.:cDonald  and  Kalm  was  of  similar  character, 
and  called  for  the  construction  of  "The  crystal  .princs  -a^f^J^*'  ;^J^ 
?r^ncisco  ater  department".  The  invitation  forbids  called  for  the 
Siss?on  1f  Siis'on  unit  rices  for  the  -rious  elements  which  en  e^^^^^ 
into  the  execution  of  the  work.  The  bids  were  made  on  detailed  speciri 
caUons  which  were  subsequently  mde  a  part  of  the  contract.  ^^Pro- 
vision relative  to  the  uncertainty  of  tne  estimates  identical  with  that 
Ibove  uentioned  in  the  Barrett  and  liilp  contract  was  included  in  the 
s^oeclf  ict  tions  for  the  work.  Like  thd  jarrctt  and  i:ilp  contract  it 
w^ld  be  La  .Sssible  to  determine  in  advance  the  exact  amount  to  become 
due  to  the  contractor  for  the  execution  of  the  contract. 


-   Y/iM 


In  each  «oat>«ot  e  definite  ay  roprl&tion  fas  imde  by  tho   .-ioard 
cf  .^u,>orvii.or3  froBt  tiis  a^^  re  rir  to  fund  to     not  tiie  estli«t\tod  cost  of 
e&oli  contreot.     T)io  wark  wv,  1  by  ©ac  ,jr  oxcetsdec    the  ire- 

liinlnary  ei^tiix-tes  of  tho  -nt  uf  ,    aiid   tiic  oontruotora 

notN  ask  to  be  ocii^^nstitec;  fui?  tj^ie  (ridditioxu^i  wurk*     There  Is  no  i^uoetlon 
but  thct  the  work  in  etoh  onae  miS     erforjsio     aooordini;  to  speolf lo&tlons 
and  tltat  rJ.!  additlonul   work  beyor.d  tue     reliiaiiury  efcti^iPte  v;as  don©  at 
tiio  roquoat  of  the  res^>ectiTQ  ojii^^.lneers  in  oht^rac  thereof  •     It  is  ad- 
altted,   hov.cTer,    tluut  tite  order  for  the  additional  work  was  not  in  writing 
as  was    rorlded  for  in  tito  sjociflctitions.     .'ros  the  cpooificfitlons  in 
•aoli  Cfise  it  is  evident  tiit^t  it  vjaa  the  intention  of  the   .>artlee  to  ecch 
oontract  that  additional  Kork  would  in  all    >rob%blllty  be  ueoeseary  to 
ooci,.lete  t^-e  contraot««     It  \»o\ild  eilso  apj«ar  ttot  there  were  tiso  olasees 
of  tjiis  chi-rjioter  of  work,    one  cf  which  aliiiit  bo   termed  "extra"'  work,    and 
tho  other  additional  woz^  beyond  t^^  eatli;ute  of  tiae   ..nclaeerin^^  uej4rt- 
lacnt.     The  extra  iiork  waj  be  aaid   &o  rolate   to  work  ^'}iloh  ims  not  oon- 
te^i;  lated  when  tiie  contK.ot  was  enter©     into,     fhe  additional  work  vas 
such  work  beyond  the  D;>tiiaate  of  the  engineer  as  lalght  be  r.eoessery  to 
oosi  leto   the  contrfiot.     The  leork  iRfas  to  be  oomr'ensata     for  fit  t-he  unit 
; ricee     rovldod  for  in  the  reapectlire  eontraete.     The  claims  of  the 
respective  contractors  ere  baoe  :  uyon  tho   i^rforraanoe  of  the  additional 
"^^rk  over  and  beyond  tho  ostiMKte  of  the  onr.ineer.     The     ro vision  re- 

'din^j  extx«  work  ie  slnilar  in  each  eontraot  and  is  foxmd  la  >ectlon 
»^  of  the  s>ealfio«.tlons  tlieroof,  tho  ertinent  nortlon  of  which  roads 
aa  follows: 

The  :k>crd  of  Piibllo  .orks,   by  resoliition,   or  tlie 
!.noer,   a*  ti-^e  agent  if  fee   Joard,   in  varltlag,   viay 
c:  iit.'es  in  the  deaigpi  »>r  dinieiisionj*  of  all  or  any  part 

oi    W..U   V  irk  iicrein  oontcia.  lated,    or  in  the  c:uantitles  or 
character  of  work  to  bo  ;>orfoiB»d  or  imterial  to  be  furnislied, 
and  fjiy  order  the  Jontr^. otor  to  furnish  e::^-:^  extra  s^terlal  and 
perform  any  extra  work  tlait   tlie    .btird  laey  consider  nee^seary 
or  desirable  in  connection  v>ith  the   iierforraanoe  of   the  oontraot, 
and  tho    .ontrfictor  i^hall     ro£i>tly  obey  »uoh  orders*" 

.   have  aat  forth   the  facts  wltti  ffluclt  detail  for   the  roa^n  that 
^    io&u  a  clear  un^"  .ding  of  them  necessary  for  tiio  doter»ilnation  of 

the  i^uejtlon  ,.rtj.       _    .. 


There  can  be  no  question  th(.t  where  a  oontrcet  is  entered  into 
with  a  runic i  performance  f  work  for  shich  a  definite 

total     rice   i.        .  ,     .r  v.Jit;rfe.'  a   dofi.ixto  amount  of  work  la  to  be 

■-^ied,    thfc)   Gouti'uct  rice   i^  t;..;     yt  uuro  cf  oompenaetion  iinlesii  the 

jt  has  bo.n  ch-n-e  ,    elt  .ur      ith    tho   i:oj3ie   forsialltios  v.lth  w>iich  it 
cutod,    or  in  t  or     rovido     for  in  the  oontreot  itself,     in 

iijat  onae  no  total   irloe  v/as  a-ij^reed  u,  on,    nor  vfas  any 

doiTiuite  anoiint  of  v^ork  ^ted  for.     ?h©  very  imture  of  the  work  In 

e^AOh  case     revented  any  finite  arrangement.     The  u  pacificist  Ions 
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par«pftr«id  by  Ik*  iMglMan  niywlK^«"^Ty  state  -  this  fuot«     in  one  case 
ft  dam  tMia  to  be  built  whieb  neoesaitated  the  ronioval     f  certain  natural 
iB&tarlal  and  ita  raplaoeiaant  with  .. I'tificial  iiit^terial.      :hc  anount  of 
cuiterial  to  be  rex^^oved  depeiuie  1/  Ui>on  when  prober  foundations 

would  be  f  o  jad  «aiich  v^uuld  in    t  .    _   -iiion  of  the  an-:;ineer  in  charae 
provide  a  stable  foundation  for  tue  new  ..i&torlal.     In  the  other  c^ze  an 
aqueduct  waa  to   be  oonj  truoted  to   replace  tm  existing  one,    the  length 
of  w)iich,    to  sorae  e.;tent,   depooxded  u|>on  finding  proper  fo'undations  for 
It,    and  the  condition  of  the  exiatin^  aqueduct  as  the  work  ;;rO( pressed. 
T)iere  waa  no  definite  length  nrovidey  far  in  tJie   apeclfioations  or  in 
%hQ  scntraot*     In  euob  case  the  bidder  took  lie  ohauM  U;.on  a  actaller 
or  V.   larger  aiBOunt  of  «ork,    than  the  amount  thereof  eatiiixted  by  the 
en^^lneer,    vliloh  oould  only  be  datorsainea  au  Xhta  ooijditionii  developed 
during  tbe  i.rogress  of  the   «ork» 

.ueatlons  similar  to  the  instant  one  have  been  before   the  courtc 
on  many  oooat^lona  and  tne  right  of  the  contr&otor  to  recover  for  "extra"* 
or  additional  %ork  u&s  bean  sustained. 

aeoi 

^•.-..-Ti.i)  V.  iJlJEEY  (Juprei^    ,ourt  I^o.), 
300  ..-.  ..,  108O. 

riie  question  before   the  court  involved  tho  right  of  a  contract- 
or to  recover  for  certain  additional  work  suide  necesssury  by  reason  of 
slides  ocoaaiono ^  by  the  ^rcdincj  of  streote  sfiilch  were  tue   subject  of  the 
contract.     The     rovitjions  in  tlio  contract  vcre  rcther  siraller  to  those 
in  t'le  instant  cases,     in  allovjini;  the  ccntrtotor  for  the  extra  work, 
the  court  ;iaid: 

"iliepe  is  evidence  thtt  earth  and   rocks  fell  into 
the  out,   vhlla  work  xi&s  in  i^ro^^ress.     That,   under  the  express 
tersifi  of  the  oo7i tract,   could  not  be  called  extra  Tjork,   for  ths 
contr&ot     rovidea  thut  ouch  iJLides  shall  bo  renovod  for  tho 
saae   .'  ion  as  tho  other  e:--  ■      -         >^  ovldenco,   how- 

ewr,  .      t  work  waa  not   inc  vsno  ttime     the 

reeov»i  cI  roxsed  slides.     ..u  ex^. ii^izioc   wy  itor,    the 

forced  alides  were  of  auch  i.atorifcl  &s  on  i  -as  found 

to  be  dangerous  and  In  tJm  future  likely  to  -lide   into  the  out; 
thereby  I'enderine  tiui  ttreet  danijerous.     They  tiero   oalled 
*foroe     slides,*   bectjuse,    instead  of  vvdJ  '  r   tHen  to  fall, 

they  were  taken  down.     The  contractor  &x  tlie  unusual 

difficulty  of  taking  do«&  the  banks,   as  rosijired  cf  hin  by  the 
engineer.     It  is  clear  that  t^iia  extra  v«ork  ->fas  center:  lated 
by  the     arties  to   the  contract,    and    -rorerly  cliar^rer^ble  a.   r^rt 
of  the  ii)i,  rovetients." 

4  case  80  similar  to  the  Instant  one  tht^t  I   specifically  call 
attention  to  it  is 

Bii-  ..  ^IIY  (Tex.    .iv.  /.pp.) 


In  that  case  the  contract  involved  tha  construction  of  a  dam. 
The  prices  v/ore  en  a  'znit  basis  and  liko  the  instant  case  the  engineer 
had  the  rir:ht  to  make  such  changes  as  he  deemed  necessary  as  the  work 
pro:;reBsed.  The  engineer  did  order  certain  changes  in  the  work.  The 
question  arose  as  to  v/hether  the  v;ork  made  necessary  by  the  changes 
were  "extra"  or  additional.  In  dlsposinij  of  it,  the  court  said: 

"It  may  be  conceded  tliat,  if  appellant* s  con- 
struction of  the  contract  Is  correct,  that  is»  if  the 
chan/-',es  in  the  dimensions  of  the  dan  should  have  been 
autiioriaed  in  writing  by  the  enj^ixieer,  the  contract  was 
violated,  a  iiiaterial  alternation  took  place  v;ithout  its 
knowledge  or  consent,  and  tliat  It  was  thereby  dlsohuriied. 
v/e  cannot,  however,  accept  this  view.   Changes  in  dimen- 
sions of  the  work,  either  before  or  after  commencement, 
were  not  roqulreu  as  a  condition  precedent.  It  was  not 
o  itional  with  the  contractor  v/iiether  he  would  or  would 
not  make  the  changes;  it  was  his  plain  duty  to  do  so,  by 
the  tenas  of  the  contract,  and  his  compensation  therefor 
was  to  be  adjusted  by  the  engineer  on  the  basis  of  the 
unit  rioe  for  similar  work  specified  in  the  contract. 
On  the  other  hand,  if  ♦oxtra  work*  v?as  ordered  by  the 
engineer,  the  jrooedure  was  radically  different.  It  vfas 
required  to  be  ruthorized  in  writing  and,  if  perfoimed 
witho\it  hj^vin^;  been  so  authorized,  no  con  jensatlon  could 
be  demanded  therefor,   'l^xtra  work*,  if  perforred  by  the 
contractor,  which  he  was  not  com  e lied  to  do,  contemplated 
a  new  or  a  collateral  agreement,  his  compensation  to  be 
determined  by  the  engineer  on  the  basis  of  actual  cost, 
plus  15  er  cent. 

"The  paragraphs  of  the  contract  quoted  above  class- 
ified the  work  into  different  items,  one  under  the  heading 
of  'Changes,*  the  other  under  the  iieading  of  •  ixtra  ,;ork. ' 
These  deal  i/?ith  different  subjects  and  are  controlled  by 
different  and  inconsistent  roce  ure.  Changes  in  tlio  dimen- 
sions of  v/ork  already  rejected  cannot  be  classified  as 
♦extra  work';  the  phrase,  as  used  in  construction  contracts, 
means  work  entirely  outside  and  independent  of  the  contract- 
something  not  rouulred  or  oontem..lated  in  its  .erformance." 

The  iupremo  court  of  our  own  State  has  spoken  on  sixallar  sub- 
jects. In  dealing  with  the  validity  of  a  street  assessment  In  the 
case  of  CI^TY  ^THIiET  Il:.eHOTt:ivii-iNT  GO.  v.  KROH,  158  Cal.  308,  the  court 
said: 

"The  statute  i^equires  an  advertisement  for  propos- 
als to  do  the  v;ork  in  accordance  v/ith  the  lans,   roflles, 
and  specifications  adopted  by  the  supervisors.  It  is  a  gen- 
eral prlnoi  le  of  lav;  apijlying  to  the  letting  of  contracts 
for  pubj.ic  work  to  the  lowest  bidder,  upon  plans  and  specifi- 
cations xt;vlously  ado  ted,  th;  t  tiiey  must  be  sufficiently 
certain  and  definite,  upon  all  the  details  of  the  work  which 
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materially  affect  its  cost,  to  apprise  bidders  of  all  the 
essential  and  substantial  parts  of  the  work  and  engble 
them  to  know  with  reasonable  accuracy  the  outlay  they  will 
have  to  make  in  erforraing  the  work  to  be  contracted  for. 
This  is  thoroughly  established  in  the  case  of  ^mblic  im- 
provements of  streets,  where  the  cost  is  raised  by  assess- 
ment upon  the  roperty  of  ov/ners  within  the  district 
specially  benefited  thereby. 

*  *  ♦  * 

"There  is  a  ..ell-recognized  exception  to  this  rule 
in  the  case  of  details  of  construction  which  do  not  apjiear 
and  cannot  v;ith  reasonable  diligence  and  cost  be  ascertained 
in  advance,  or  which  will  be  disclosed  only  by  the  doin,^  of 
the  work;  or  any  contingency  which  reasonable  care  and  con- 
sideration would  not  foresee.  Juch  things  may  occur  in 
every  work  of  any  considerable  magnitude,  and  tliey  must  be 
left  to  be  adjusted  in  accordance  with  general  . revisions 
of  the  contract,  or  by  the  discretion  of  the  . erson  or 
board  supervising  Its  performance." 

In  JOHNSON  V.  CITY  OF  ilLBAJfT,  83  N.  Y.  uup.  1002,  decided 
by  the  Appellate  Division  of  the  isupreiae  ;ourt,  consideration  was  given 
the  ri£:ht  of  the  contractor  to  recover  for  additional  work  ordered  by 
the  engineer  v/hlch  work  v/as  laade  necessary  by  a  change  in  conditions. 
In  allowing  compensation  for  the  extra  vuork,  the  court  said: 

"Claim  for  this  extra  excavation  and  extra  con- 
crete was  disallowed  by  the  engineer  on  the  ground  that 
the  contract  required  that  the  trench  should  be  six  feet 
wide,  and  all  excavation  should  be  made  in  accordance 
with  the  lines  and  grades  given  by  the  engineer;  and  the 
engineer  states  'thet  the  contract  is  paxfoctly  clear, 
and  leaves  me  no  option  in  com:)Uting  qucntlties.*  By 
section  89  of  the  contract,  the  contractor  a^jreed  to  - 

'Perform  all  the  work  contracted  for 
as  specified  in  this  contract,  but  any  alteration 
in  the  form,  dimensions,  location  or  manner  of 
doing  the  work  ordered  in  writing  by  the  engineer 
shall  be  made  as  directed,  and  when  the  several 
quantities  of  work  or  any  of  them,  from  this  or 
any  other  cause  that  may  enhance  tlie  cost  of  the  work, 
shall  be  increased  beyond  the  amount  or  amounts 
exhibited  at  the  time  of  the  letting  of  the  con- 
tract, such  increase  shall  be  aid  for  at  the 
rates  herein  provided  for  the  same  class  of  work. 
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After  about   2,200  fujt  cf   tliis  ditch  iiad  beon  dug, 
til©  engineer,    in  \  ritlnfi,    crdere     tli«  ditch  tiiereaftcr  to 
be   3hoathed,      Beceu:.©  the  ditch  could  not  be   shaethod  without 
the  increased  width  clained   to  r.Hve  been  iriade  by  the  contract- 
or,   tiio   direction  to   tlie   contractor  to   increase   the   \7idth  of 
the  trench,    so  far  as  rj^i.^ht  be  neoecspry  to  place   that  s':eath- 
ing,   was  Tiecessarily  in-  iiod   in  tlie  order  for  the   choathinc* 
This  was  increased   nfork  t-iade  necessary  by  an  alter;  t ion  direct- 
ed by  the  order  of   ttie  onginear  in  v/riting,    and,    within  the 
eA^jliclt  terciB  of   the  contract,    the  contractor  vma  entitled 
to  extra  coiiV'Onaation  tlierofor,   as  v/ell  as  for  the  extra  con- 
crete which  he  was  reqiiired  to  place  therein  by  reason  of  the 
increased  -sidth  of  the  ditch •     It  is  certainly  just  that  the 
city  should  nay  for  the  work  actually  done  at   the  n.te  stip- 
xilated.' 

,e,    therof^sre,    coia©  to  the  ijoint:     Is  the  faot  that  the 
additional  \;ork  was  not  otderod  in  tocitinG  by  the  engineer  a  bar  to 
the  recoTery  of  the  value  thereof*      I  believe  that  such  is  not  the 
case*     The  ri^ht  to  order  additional  worlc  wca  aooorcllne:  to  the   apeo- 
Ifioations  vested  either  in  the  3oard  of  Public     orks  or  the  Gity 
ineer.      .hile  I  find  no   case  on  the  subject  wherein  a  municipality 
concerned,    ae  far  back  as  1861  the  wU.oieno   Oourt  of  thia    ;tate, 
in  a  case  involving  individual  parties,    held  thcit  a     revision  in  a 
contract  to  the  effect  that  extras  would  be  allov/ed  only  upon  v/rltton 
agreoaent  of  the    larties,   might  bo  \.aived. 

tiCFADDSK  V.   0»D0M2^1i, 
18  Oal.   160. 

More  recently  both  the    „uyremo   Court  and  the    jistrict   Jourt 
of  'ip'^rls  held,    tliat  although  a  contract  contained  the    .rovision 

or  adiltioual  work  would  not  be    aid  for  unleos  a jrecd  upon 
,    tlie  fact  t'iat  the  ovmor  and  contructcr  verbally  agreed  for 
exti-a3,    and   they  were  furnished  under   ^uch  Ui^rcianent,    did  releasa 
surety  of  the  oontrtitor  from  hia  oblication. 

aee: 

H0B3RT3  T.  JIIGURITT  BANK, 

196  Cal.   557  J   and 
BOViiail  V.  lU.Rn-.Al'ii)   OAb^'ALTT  C0«, 

88  aal.  App.   481. 

It  would,  therefore,  a:u>ear  to  r.ie  thcit  if  your  JorinlQsion,  as 
the  successor  of  the  i^oard  of  v.blic  ork,  in  this  articular  matter, 
desired  to  ratify  the  eotions  of  the  engineer  in  directing  the   addition- 
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al  Yjork,  it  could  so  do,  with  the  same  authority  as  could  the  Board  of 
i'ublic  ,,orks,  :  rovided  that  the  worlc  was  necessary  to  the  cok.  letion 
of  the  respective  projects  in  the  judgraent  of  tlie  engineer. 

I  realize  thrt  in  some  jurisdictions  a  contrary  rule  pre- 
vails, but  I  believe  that  the  better  and  more  wodern  one  is  expressed 
in  the  tv;o  California  cases  above  cited,  ^rovided,  of  course,  that 
the  additional  work  is  subsequently  approved  by  the  contracting  body, 
or  in  this  case  by  its  successor. 

I  am,  therefore,  of  the  opinion  that  if  the  additional  work 
done  by  the  above  raentioned  contractors  was  authorized  by  the  encineer, 
and  was  in  the  Judgment  of  thc.t  official  necessary  for  the  oomdete 
execution  of  the  respective  contracts,  that  you  can  now  approve  it, 
and  allow  compensation  therefor  in  accordance  with  the  terms  of  the 
contracts. 

This  conclusion  brings  us  to  the  necessary  method  of  effect- 
ing payment  should  you  desire  to  make  it.  As  the  amounts  to  be  paid 
are  in  excess  of  the  appropriations  heretofore  made  to  cover  the  cost 
of  each  contract,  it  will  be  necessary  for  your  Gommission  to  submit 
to  the  Mayor  a  supplemental  budget  showing  the  respective  amounts  to 
be  aid  and  requestinc  that  he  recoramend  an  appropriation  of  the 
necessary  amounts  from  the  appropriate  fund  or  funds.  The  Controller 
should  oettify  that  the  funds  are  available,  and  the  Board  of  ou^jer- 
visors  can  then  on  the  last  meeting  of  the  month  make  the  appropri- 
ation by  enacting  the  requisite  ordinance. 

366 : 

SECTION  80,  OHA.RTER. 

Should  you  desire  such  an  ordinance  prepared,  I  will  be 
pleased  to  do  so  upon  the  requisite  data  being  furnished. 

Sincerely  yours, 


CITY  ATTORIIEY 


Public  Utilities  Commission, 
City  Hall. 
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oUBJKCT:     War  Memo  rial  gas  contract. 

flentle.'aenj 

This  office   ia   in  receipt  of  request  for   an  opinion 
as  foiitmss 

"It   io  neoeasary  tii£.'.t  iiuirsedlate  o<;Mtraet  be 
entered  Into  with  the  iaoifie  Gas  &.  Sleotric  Co.   for 
sup;^ly  of  gas  for  tie   v,ar  iieiaoritJ.  buildia*;s.        In 
discussing  this  matter  infoTKaliy  with  Controller 
Leavy,   there  seeiRis  to  be  soiae  nuestion  ats  to  whetiier 
the  Charter  provides  that  oontructs  of  this  nature 
Eiay   bo   .::sde  by  the  .i&r  Me:rnorial  Trxmtccs  or  vfhether 
they  aho'dd   be  iiado  by  the   miblio  t"  till  ties  Coiiinission. 
Until  diact'ssion  with  !  r#  Leavy  there  seer.iod  no  dovibt 
In  the  Pilncs  of  the  ';/e.r  r.^eraoritil  Tr^jJ^teea  as  to  their 
authority  for  executing  such  a  con treat. 

Will  you  pleaue  be  kind  enouirh  to  let  nie  htive 
your  opinion  as   to  our  fisthorlty  for  eatering  into  a 
oontroct  for  the  gas  and  electric  requireEicnts  of  the 
War  MeJ^-rorial  buildings.** 


vioet  ion  44  of  the   uan  Francisco  C'lMrter  pr  >vidos   that 
the  Board  of  Tnsstees  of  the    -ar  ?.!ei  orial  shall  have  churi^e  of 
the  att),.iiniatration  and  operation  of  the  =.er  ;iG::Orial  ana  of  the 
ground  set  aside  for  it.       This  general  provision  would  or  din- 
ar! ly  £Tive  the  Board  of  Trustees  full  power  to  enter  into  a 
CaH   lighting  oontrpict  with   a  utility  corsytuiy. 

However,  Jeotlon  121  of  the  Charter  provides  that  the 
.'ubilo  rtilitiea  Cornlssion   ahall  hjivo  the  power  to  enter   into 
contracts  for  the  r.irnii;i)i:;g  of  heat,   licht  und  power  rcx  raunl- 
cipal  purposes. 

The   latter  charter  provision  la  sx^ocifio.        The   charter 
provlBion  mentioned   in  Jection  44  is  cenerel.        It   is  elementary 
that  specific  provisioiia  govern  over  (cnerul  pjrovitiions.         lee 
23  Col.   Jur.    702.      Therefore,    It    is  juy  opinion  that   tno  i^iblic 
litilities  Cojiralssion,  and   it  alone,   has  the  power  to  enter  Into 
a  gaa  contract  with  the  ^'aolfic  Gas  ■     x-leotrlo  Company. 

toopcotfully. 
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oUBJSCT:     1924-1925  TeEoliers  on  leave 

entitled  to  Inoreuse  In  salary. 

Gentle:- en: 

Tills  office   is   In  receipt  of  your  request  for   an 
opinion  (id  follows: 

•♦Subject:    Interpretation  salary  aohedules. 

The  new  salary  soheaule  adopted  for  the  sctiool 
year  1925-1926  reafia: 

•Under  the  provisions   of  tliir?   salary 
schedule  and  of  the  rules  tiOvernixjg  the 
piaoliic  of  teachers  now  in  x he  ^.urvice  upon 
the  new  schedules,  all'  "ftill  tinie  teachers, 
all  principals,   su-iervisoxs  and  asalstiiiXit 
su>ervi3or8   in  the  da^    scjiools  will  receive, 
during  the   next   scJiool  year   ( 1925-1^26)   an 
increase  of  not  less  than  Tiiree  liuuared  and 
Liixty  Dollars  above  that  which  they  received 
during  the  school  year  1924-1925,   apart  froia 
email  odd  amount c  added  or  eubtrtioted   in 
order  to  fit  the   teachers*   efci;  ries  exactly 
into  the  new  schedule.* 

Tiie  question  raiaed  by  our  speciiil  accountant 
for  deterictnation  of  proper  rating;  is  bused  on  the  follow- 
int5  aituationj 

On  July  1»   1S£&,   certain  teaOiers  who  had  be«n 
on   continual  leaves  of  absence  froisi  the  jun  Frencisco 
;>chool  Departraent  for  one  year  and  longer,   iiaued lately 
prior  to  July  1,   1'j25,  were  Lliowed  the   increase   in 
salary  £iven  full  tirae  teachers  w-.o  htxo.  served  the  year 
l&S'l-iiS.        Other  teecJiera  who  had  been  on  leave  for  one 
year  or  lonf-cr  prior  to  July  1,   1S25  were  not  given  the 
increase   in  salary  upon  their  return  to  service  July  1, 
1Sj^5.        Further,   it  has  been  the  general  practice   in  the 
Depfurtiaeut  of  education  to   not  apply  the  autca;titic    increase 
in  instances  where  teRCliers  returned  fro!:;  leaves  of  one 
year  or  longer. 

In  view  of  tfie  wording  in  tl;e  section    luoted  above 
''Teachers  now   in  the  service**  was   it  not  erroueous  to 
place  teachers  who  were  on  leave  for  tz^e  entire  year 
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1S24-25  on  an  advance  banis  when  auoh  teachers  returned 
to   tjxe   sei-vlce  on  or  after  July   1,   lv25,   the  efrective 
dfito   uf   the   1^*^25-25   salary   schedule?" 


Gi'lxilOli 


A  teacher  on  leave    io    "in  the.  service"     nd  hae  a 
definite  rating  either  us  a  probationary  or  porsaanent  teacher 
and   ia   ''in  the  service     witiiin   the  tieaninR  of   the   salary 
schedule  of  1925-26.        Therefore,    it   is  ray  opinion  tliat   it 
van  not  erroruaovis  to  place  teachers  who  were  on  leave   for 
the  e:  tire  1924-25  year  on  an  advance  basis  when  tmoh   teachers 
returned  to  the  service  on  or  about  July  1,  192b. 


cm-  Jtiiimi 
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Board  of  Education, 


^   /o 


May  25,    1932. 

80BJECT:     Payment  of  Bill  for  Publication  of 

San  Franciioo  Budget  in  San  Francisco 
News  should  be  made. 

Bear  Sir: 

On  May  13,  1932,  you  addressed  a  oommuni cation  to  this  office, 
'attaching  thereto  a  copy  of  a  protest  received  by  you  from  Mr.  Adolph 
Uhl,  against  payment  to  "The  San  Francisco  News"  of  a  bill  for  publi- 
cation of  the  budget  of  the  City  and  County  of  San  Francisco,  because 
he  claims  that  on  Ilay  10,  1932,  the  budget  was  published  by  said  "San 
Francisco  News"  in  limited  editions  only. 

You  further  state  that  one  of  the  conditions  of  the  contract 
was  that  advertising  matter  of  the  Gity  and  County  of  San  Francisco 
should  appear  in  a  newspaper  of  general  circiaation  published  in  the 
City  and  County  of  San  Francisco  printing  nt  least  8000  copies. 

Investigation  confirms  the  contention  that  said  budget  on 
said  date  was  published  only  in  the  city  edition  which  is  next  to  the 
final  edition  of  said  newspaper.   It  has  also  been  ascertained  that 
said  edition  consisted  of  13,500  copies  and  that  it  was  circulated 
mostly  by  carriers  to  the  homes  of  residents  of  San  Francisco,  the 
remainder  being  consumed  in  sales  on  the  street,  news-stands,  hotels 
and  clubs  in  the  downtown  district;  said  edition  contained  the  same 
editorials,  the  same  advertising  and  practically  the  same  news  mater- 
ial as  was  contained  in  all  of  the  other  editions  published  by  said 
newspaper  on  May  10,  1932. 

OPINION 

Sections  4459  and  4460  of  the  Political  Code  are  to  the 
effect  that  said  publication  shall  be  made  in  a  neweppper  of  general 
circulation  containing  local  or  telegraphic  news  and  intelligence  of 
a  general  character,  h  ving  a  bona  fide  subscription  list  of  paying 
subscribers,  and  said  newspaper  should  have  been  established,  printed 
and  published  at  regular  intervals  for  at  least  one  year  preceding 
the  date  of  said  publioAtion,  notice  or  advertisement. 

The  San  Francisco  Dally  News  clearly  comes  within  the  oro- 
visions  of  Section  4460  of  the  . olitlcal  Code  and  it  must  be  admitted 
Ihat  slid  newspaper  is  a  dualifled  organ  for  the  dissemination  and 
publication  of  said  advertising. 
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Th©  San  Frnnclsoo  N'ew»  was  for  a  long  tiae  known  as 
"Tile  ;:an   Francisco  Dally  Jiews",    Its  n-uae  being  ohanged  a  short 
tisa  a<^«     The   Tact  that   sold  nsjoe  of  atild  navaipaper  has  been 
•hanged  Is  Isssi^terlal* 

3e«  - 

In  re  Lefaror,   25  Cal.   4pp,   145, 

The  direct  question  invx>lved  herein  has  b»en  olearly 
2SK»t  ::nci  adjudicated  in  the  case  of  - 

People  vs.  Snow,  116  K.^^.l  <?p.  670, 

In  the  above  oase  a  alrallar  protest  was  iiade  u  on  the 
•SBS  grounds  that  fin   ordlnanoe  was  Illegal  beoenise  th$  publication 
•as  Insufficient,  as  said  ordinance  was  not  nrlnted  in  ell  of  ths 
•ditions  of  the  Post"  issued  on  January  29,1915,  and  th^^t  the 
publication  of  said  ordinano  should  hare   been  nade  in  all  editions 
of  said  ne«spa^r« 

The  |»bllGstion  was  rnade  in  the  "City  Edition"  of  whioh 
only  3775  copies  were  printed,  which  v/ere  sold  at  certain  news-stands 
end  on  trnins,  a  portion  ol  saia  edition,  hovjever,  beinf;  delivered 
fcy  carriers.   In  said  edition  of  the  "'Ost"  the  ealtorial  page, 
generra  news  find  adTertisoEsents  were  practically  the  sexae  as  in  ?^.ll 
other  editions  of  said  date.  The  Qcurt  held  th.t  said  rmblioetion 
was  legal* 

You  ore  adTised  that  the  publication  by  the  Sen  Frencisco 
Hews"  of  the  budf«t  in  the  edition  in  which  it  was  publiahed  on  %y 
10,1932,  fully  coEplies  with  ttie  -tate  law,  its  eontraot,  and  our 
Charter,  and  therefore  any  bill  for  said  publication  of  sale  buit?^et 
should  receive  your  approval, 

Hespect fully. 


CITY 


H3RCHA0SR  OF  SUJ  PLIES, 


I 
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Ubj  28,   19 £2. 


^TIBJj^CTt     lealnteBance  of  <iar  idemorlal  by  City. 


'^xi-..  \jj.  u;  .en: 

This  office  is   in  receipt  of  &  reqiost  for  an 
opinion  es  follows: 

..t  a  regular  r«©tJL*6  of  the  Board  of  TriAstoes 
of  the  Vii^r  :  c&orlal  of  ^an   .'rancisoo,   a  resolution 
was    jbscou.  f,    ihorizing  the  .'resideiit  of  ti.e   '  o&rd 
to   request    ti.e  City  Attorney   t--   givo  his  cffioicil 
opinion  tkii  to  the   riijnt  of   the  liofiTti  of  Tri-steea 
of  the   iiQx  .  ei2crial   to  Juake  no  oiiert^o  to  teuMiitu 
of  the  Veterans  Builaing  for  lijiiit,  tieat,    Je^nitor 
service  tuui  lauintenaaco,  to&etlier  with  other 
siiii-ilur  itetia. 

1Sk«  prliaary  reason  for  tt&kine  this   inquiry 
is  the  presfeuoo  of  a  olauae  in  the  original  txi>at 
iiidenti're  umlor  which  approxi/sihtely  two  i  iliion 
dollars  was  privately  suhacrihed  whioli  apecified 
tnit   "occupf-nts  sh&ll   -jai'  for  uli  hoat,   li;;ht, 
gas,  elootriciti  ,  water,   steusn,  or  other  rallic 
utility    jsed  in  or  t-bo'it  tbeir  resijective   prcxulses, 
and  BUall  pi^y  for  ell  janitor  and  elevetor  service." 

ftill  you  be  kind  enough  at  y  -rr  c  .  venience, 
to  iaforifi  our  iJourd  as  to  our  logul  rights  in  the 
lauttor,  and    iarticultirly  aa  to  whether   the  Bojird 
has   the  right   to  pay   theae  costs  froiii  appropria- 
tioiia  iaade  by  tlie  BOi.rd  of   „.uporvi3ors  in  the 
budget,  rat  ler  than  to  collect  them  froLa  the  tenants." 

On  Aui^uat  19th,  1921,  a  trust  agreerjont  was  entered 
into  between  the  Re^nta  of  t}»e  'university  of  Cuiif  ornia  and 
Vjalter  o.  .iartin,  et  al,  Tri^eteos,   for   the  purp^jso  of  conetruc- 
ting  and  :  aintai:iiug  a    -er  iveraorial   in  lYxe  City  and  County  of 
Uan  Fraricisco,   throu,'/;h  money  raiaecl  by  suhscri|)*ton.        This 
agree:  en t  proviced  that  the  war  vetortin  organization  occupants 
"shall  pay   for  all  heat,   ll/ht,  f^as,  electricity,  w^ter,   steam 
or  other  public  utility  used   in  or  about   their  reai)ective  prem- 
ises,  and   shall  pay   for  all   Janitor  ;^iid  elevator    stirvico". 


jubsequcntly  the  raooey  obtained  from  the  subscribers 
to  the  tnist  was  aaslKued  end   transferred  to   tJjt?.  City  end  County 
of  Jan  "ranoisco  subject  to  ell  of   the  terivis  and  ooiditians  of 
the  trust  agreerient.        J\ist  prior  to   the  acceptuace  of    the  trust 
by   the  City  und  County  of  otm  I^ranoiaco,    the  people   of   the  City 
and  Comity  of  ^au  FranciBCO  adopted  a  charter    iroviylon  provid- 
ing for  t)ie  erection  eiKl  Siaintance  of   the   .;ar  iirfftBor  ial  in  the 
Civic  Center  of  .^en  Fra:iOisco.        Thia  charter  proviaion  provided 
thtat  "tJie  Board  of  oUiervisors  shall  annuo Lly  appropriate   to 
said  Board  an  amount  sufficient  to  defray  the  cost  of  luaint aiding, 
operating  and  caring  for  said    var  :-;t;Li)rial".        jee   .;:ection  7, 
Article  XIV -D,   1669  Charter. 

Later,   and   in  1931,    the    people  of  the  City  and  County 
of  3ftn  Francisco  adopted  a  new  Charter  which  cantuined  a  pro- 
vision to   the  effoot  that  "the  Board  of  supervisors  shall 
Gimually  tr-^pi-opriate   to  the   i^ar  r,:eaorial  Board  an  aiTiOunt   suffi- 
cient to  defruy  the  coat  of  maintaining,  operating  a.id  carijig 
for  said  i^riorial".        ,^^e   .section  44,   lltiiSl  Cherter. 

Thus   it  ¥/ill  be   seen  thr^t   the  people  of  the  City  and 
County  of  Jan  Francisco,  on  at   least  two  occasions,   eriphaelzed 
the  fact  that  they  desired  to  pay  for  the  cuat  of  lojiintaining, 
opercting  and  cariuji  for  the  nar  KOLicarlel.       That  t  ds  express- 
ion, which   Is  no%   statutory  with  respect  to  the  City  and  Ccxinty 
of  Jan  Francisco,  will  obviate  any  tax  payers*   suit,   f^oos  v/ith- 
out  sayinfr.       Therefore  the  only  possible  coiaplainants  would  be 
either  the  subscribers  to  the  original  trust  or  the  Regents  of 
the  University  of  California. 

kpoarently,    tbe  paragraph  in  the  ori^^inal  trust 
agreement  dealine  v/itJi  inai^'tenance,   ope.ation  and  care  was 
placed  therein  for  tlie  sole  purpose  of  protectir:g  either  the 
oricinal  s^ibscribers  or  t)ie  Kegents  of  the  University  of 
Calirornia.        In  view  of  tlie  fact  that  neither  the  subscribers 
nor  the  Regents  have  any  fiirlsher  interest  in  this  Eiatter  and 
cannot  be  held  liable   for  the  maintenance,  operation  or  ct.re 
of  the   -Var  ;  ch-orial,    it  would  seam  tliat   tue  charter  :)rovisio:!8 
of   the  City  and  County   of  .^an  Krancisoo  corpletely  elirainatc 
from  the  trxiat  all  maintenance  charr>es  payable  by  veteran 
organizations,   partioul  rly  since  tie  reference  to  mai rtenance 
in  the   original   trust  ugreer-ent  was  merely  incidental  to    the 
carrying  out  of   the  trust  and  was  not  the     ajor  purpose  of    the 
trust. 


"Z^ 


Therefor©   it  Ic  m^  opinion  tnat  tlie  cust  of  raaint- 
enance,   oor  ration  and  o&r©  of  the   car  l erior  lal  is  a  direct 
Oharge   ef.aiiist  the  City  and  Count     of  den   Francisco  to  be 
paid  by  ap]>ropriations  required  annually  from  the  Board  of 
.iuo«rvi£-ors. 


B«ap©otfully, 


City   .vttumey. 


Board  of  Tru;itees 
or  the  jYar  I.Ceriorial. 


r 
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Uiay  ^1,  19;32. 


SUBJECT:     Waoesslty  for  public   hearinc  by 

City  Ploimiiie  Coinniission  of  ordinance 
limitlnf,  heighth  of  bulldlriGs. 


Dear  ^^tr  : 

You   have   asked  me   that   I   advise  you  as   to  whether    it 
is  necessary  for  the  City  Planning  Commission  to  hold  a  public 
hearing  upon  an  ordinance   introduced  before   the   Eoard  of  Super- 
visors limiting  the  heltjhth  of  buildings  in  a  certain  district. 


OPIiaON 


Jection  117   of  the  Charter  provides  as  follows: 

♦♦No  ordinance   shall  be  considered  by  the   super- 
visors,   the  purpose  or  intent  or  v;hich   is  the  class- 
ification, rG{Tul8tion  or  control  of  the  height,   area, 
bulk,   locetion  or  use  of   any  buildinr  or  bviildin^^s, 
or  premise  or  premises,   and  classifying  any  property 
into  any  district  or  2:one   for   yuch  purposes,   or 
ej^tabllshing  a  set-back  line  or  lines  along  any 
street   or  portion   thereof  in  tlie   city  and  cor.nty 
v/ithout  being  first  submitted  to   the  city  planning 
commission  for  report  and  reccorfiendation.        If  the 
commission  disapiirove  any  such  ordinance,  the  super- 
visors nxay  adopt   the    same   only  by  an  affirmative  vote 
of  at   least  two-thirds  of  its  entire  membership. 
The  failure   of  the   coiiiiaission  to  act  within  sixty 
days  from  and  after  the  date  of  official  submission 
of  any  proposed  zoning,   classification  or  set-back 
line  b:.    the  board  of  su  )ervisors  shall  be  deemed  to 
be   api^roval  of  such  classification  or  proposed   set-back 
line  by  the   coramisBion." 

The  purpose  of  this  particular  provision  is  to  prevent 
the  Board  of  Juperviaors  frori  zoning  or  re-zoning  upon  its  own 
initiative   or  to  limit   the   heighth  of  buildings   v.lthout  first 
submitting   the  proposed  cardinunce  zoning  a     rezoning  or   llLdtlng 
the  heighth  of  i3Ulldiru?,s   to  the  Planning  Commission  for   its 
recommendation.        The   recommendation  of  t]ie  i^lumiing  Comiaission 
is  not  binding  upon  tlie  Board  of  supervisors  and, even  if  the 
Commission  disapprove  of  the  proposed  ordinance,    the  Board  of 
iatupervisors  ifiay ,  by  a  two-thirds  vote,  pass  the  ordinance. 


a^osi  V 


Ui  ^  .oUi  aXS 


-2- 


The  procedure  for  limiting  the  heighth  of  buildings 
to  ac»ne  extent  differs  froj'  the  ordinary  zoning  procedure  which 
rnay  be    initiated  before   the  planning  Corairiission.        Thci-e    is  no 
provision  in  the  charter  for   initiating  a  procedure  which  would 
liKiit   the   heighth  of  buildings   throucbout  the   city  or   in  any 
certain  district  before   the   rlannine  CoiTimission.        It  must  be 
Initiated  before   tlie   board  of  Supervisors   and,   as   I  have   said, 
the  recoiiaaendation  of   t  e  GoKiiaisslon  is  rae.ely  advisory. 

The  procedure  for  zoning  or  rezoning  property  Biay  be 
initiated  before   the  ?larmlng  Coioaission  and  when  the  planning 
Goiinuission  proceeds  as   orovided  by  law  the  decision  of  tlie 
Coramission   is  final  unless  an  appeal  is    taken  to   tne  Board  of 
ouoervisors  as    )rovided   in  the  Charter.        In  suoh  a  case   it   is 
quite   prooer,    in  fact,   1  \70uld  say  necessary,   that  before   the 
zone  oould  be  changed  the   interested  parties  should  be   rjiven  a 
hearinf^.        There   is  no  such  reason  for  the  Planning  Comrnission 
holding   a  public   hearing;  on  an  oi-dinance   limiting   the   heighth 
of  buildiiigs  for  those   interested  may  be  heard  v/hen  the  natter 
is   acted  upon  by  the  Board  of  Liuporvisors   and   therefore    it 
cannot  be  said   that  action  v/ould  be   taken  against   the   interested 
parties  without  a  hearing  for  the  haaring  is  had  before   the 
Board  which  may  pass  or  refuse  to  pass  the  ordinance  which 
limits  the  heighth  of  buildiags. 

In  view  of  the   foreeoing  you  are   advised  thai  the 
Board  of  oXioervlsorr,  har^;   the  power  to  consider  an  ordinance 
limiting  the  heighth  of  buildings  provided  that  ordiiiance  has 
been  first  referred  to    tiie  City  Planning  CoEanissioa  for  approval 
or  disapproval.        If  the   ordinance  receives  the  approval  of 
the  Co;,!::d33ion   it  nay   be  pa^ised  by  a  iiiajority  vote  oT   tire    Board 
of  w.apervl3ors;      if  not,  then  by  a  vote  of  at  least  two-thirds 
of  its  Ciitiro  member:; h '.p.        should  such  an  ordinaace   be   submitted 
to  the  City  Planning  Coramigsion  and  if  that  body  should  not  act 
upon  It  within  sixty  daya  such  failure   to  act  v/ill  be  deemed 
uuproval  of  t}ie   ordinance. 


Sincerely  yours, 


CIlTf  ATTORNLT. 
Sunervisor  James   B.   McSheehy. 


SfS9&' 
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June  6,  1932. 


oUBJSCT:  Transfer  of  Teacher  from  Day  school 
to  Klcht  Liohool 

Gentlemen: 

This  office  Is  in  receipt  of  your  request  for  an  opinion,  as 
follov;s: 

"May  the  Board  of  i^duoation  request  an  opinion  on 
the  following: 

•Does  a  teacher  who  has  served  two  and  one 
half  years  in  the  oveninj-;  schools  and  then  transfers 
to  tlie  day  school  and  serves  for  one  and  one  half 
yec.irs  immediately  /rior  to  the  date  of  this  letter 
attain  tenure  in  the  evening  school  or  does  she 
attain  tenure  in  the  day  school,  or  does  her  tenure 
ap^Ay  to  any  school  that  the  jo£-rd  might  :jroporly 
assign  her  to?  This  teacher  did  not  work  concurrent- 
ly in  both  day  and  evenings  schools.  You  will  note 
that  the  total  leriod  of  time  elapsed  exceeds  the 
three  years  necessary  for  .probationary  service.   Is 
this  time  cumulative  or  are  the  two  types  of  services 
separate  and  distinct? 

'In  view  of  the  fact  that  this  teacher 
worked  for  the  past  eighteen  months  in  an  open  class 
in  the  day  schools,  can  the  Board  of  ducation 
le.-ally  transfer  this  teacher  from  the  day  to  the 
evening  schools  effective  July  1,  1952V'  " 

0. INION 

In  view  of  the  fact   that  I  hsave  heretofore  held  that  there   is 
no  double   tenure  in  the  public   schools  and   that  there   is  only  single 
tenure,    it  would  api>ear  that  the  teacher  in  question  is  now  a  permanent 
teacher  and  is  no  longer  a  probationer. 

In  LOiiHR  V.   BOARD  OF  EUU CATION,    12   Oal.  App.   6"1,    the   court 
held  that  a  board  of  eduot:tion  has   the   ric;ht   to  make   a     reasonable   trans- 
fer of  a  teacher  from  one   school  to  another  even  where   there   is  a  slight 
diLiunition  in  salary. 

This  rule  was  upheld  in  the  case  of  DUTiJRT  v,    «OOD'iVARD,    99   Gal. 
736,    at  739,    where   the    court   said: 

"There    is  no  doubt   that  within  the    limitations   pre- 
scribed by  law  and  reason  the   school  board  possesLies   the   ex- 
clusive  province  of  assigninc,   teachers   to  their  specific 
work." 
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However,  in  this  case  tlio   court  laid  down  the  rule  that  no 
teacher  can  be  arbitrarily  discrimin.-ted  a^^ainst  by  being  assigned  to 
a  school  where  the  sanitary  conditions  v/ere  not  good,  nor  where  the 
u  jils  Yjere  afflicted  with  contagious  diseases,  nor  to  the  idle  and 
useless  task  of  continuously  sitting  around  a  waiting  room.  In  this 
case  the  court  likewise  stated  that  the  action  of  the  board  in  class- 
ifying; and  assigninc  a  teacher  to  a  s^^ecific  work  must  bo  jerfomied 
in  good  faith  and  in  accordance  with  the  law. 

In  view  of  tho  foregoin^^,  it  is  ray  opinion  that  the  day 
school  teacher  in  question  nay  be  transferred  beck  to  the  nic.ht  school 
provided  such  trtcisfcrls  a  reasonable  one  and  has  a  soxind  basis.  I 
would  say  that  lack  of  available  day  school  teaching  work  would  be 
a  reasonable  ground  for  transfer,  but  that  it  v/ould  be  unreasonable 
to  make  such  a  tranofer  if  the  Board  of  .-ucttion  had  in  raind  the 
transfer  as  a  basis  of  punisimient  or  because  the  teacher  v;as  not  so 
capable  as  other  day  school  teachers. 

It  is  fxirther  my  opinion  tliat  if  any  teachers  were  appointed 
in  the  day  schools  of  the  seiae  classification  of  the  teacher  in 
question,  in  order  for  you  to  make  a  transfer  of  thi^  teacher  back 
to  night  school  service,  it  would  be  necessc^ry  for  the  newly  api)ointed 
day  school  teachers  to  be  first  transferred  to  ni^ht  school  service, 
as  it  is  my  opinion  that  the  teacher  in  question  would  have  a  prefer- 
ential ric^ht  to  teach  in  the  day  schools  to  a  teacher  appointed  sub- 
sequently to  the  teacher  in  question. 

Respectfully, 


CITY  ATTOHIIEY 


Board  of  Ij'ucation, 
City  Hall. 
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June  8,    1932. 

^UI3J3CT:      Persons  in  llon-teaohlng  Positions  do 
not  ^.ttaln  Tenure. 

jDear  Jir: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 


follows: 


REensST 


"I  should  like  to  be  advised  as  to  the  status  of 
I^.  Thomas  J.  Ayres  who  was  assigned  July  22,  1929,  as  a 
♦teacher'  on  a  fixed  salary  of  $2600  a  year,  and  who  has 
continued,  to  serve  up  to  the  present  date.  I.ir.  Ayres  holds 
a  teacher's  credential  and  gives  some  instruction  to  teach- 
ers in  regard  to  the  use  of  stereopticons  and  visual  aid 
r,mterials,  but  for  the  most  part  he  is  a  photocrapher  and 
has  been  working  with  the  'bureau  of  Texts  and  Libraries, 
recently  the  position  filled  by  I.jc.  Ayres  has  been  declared 
a  civil  service  position  and  an  examination  called,  but 
this  examination  has  not  yet  been  given. 

"In  view  of  the  fact  that  Mr.  Ayres  has  served 
three  years  in  a  position  which  nay  or  may  not  have  been 
i>roperly  classified  as  one  to  bo  filled  by  a  teacher  has 
lip.  Ayres  any  tenure  rights?" 

OPINION 

section  5.501  of  the  ::^chool  Code  provides  for  tenure  upon  three 
conplote  consecutive  school  years  of  service  in  a  position  reiiuiring 
certification  qualifications. 

It  is  apparent  that  l,Ir.  Ayres  does  not  hold  a  position  requir- 
irip  certification  qualifications,  consequently  he  is  subject  to  t  he 
civil  service  provisions  of  the  Jan  Francisco  charter,  notwithstanding 
that  he  has  a  teacher's  certificate,  since  the  teacher's  certificate 
Is  not  essential  to  the  position. 

Respectfully, 


CITY  ATTORIIEY 
Superintendent  of  schools. 
Board  of  ICduoation, 
City  Hall. 
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June  13,1952. 

SUBJECT:    Board  of  Su'^ervisors  May   Enlarge 
Powers  of   Board  of  Permit  Appeals 
By  Virtue  of  Section     9,  New  Charter. 

Gentlemen: 

Your  letter  of  the  eighth  instant  submits  to  this  office 
for  opinion  as  to  legality  the  following  language  proposed  to  be 
substituted  for  the  present  section  10,  Ordinance  No. 11. 083: 

'•Upon  five  (5)  days  written  notice  and  hearing 
before  the  Department  of  Health,  the  Plumbing 
Inspector  is  hereby  authorized  to  order  the  dis- 
connecting of  any  gas  appliance  and/  or  house  gas 
piping  that  has  been  connected  without  inspection 
or  that  may  be  found  defectire  or  dangerous  to 
life  and  property.   In  ell  cases  where  any  gas 
appliance  and/  or  house  gas  piping  is  disconnected 
it  shall  be  unlawful  for  any  person  to  reconnect 
same  unless  or  until  authorized  by  the  Department 
of  Health  or  the  Plumbing  Inspector. 

Aotlon  of  the  Departmait  of  Health  in  this 
regard  shall  be  subject  to  appeal  to  the  Board 
of  Permit  Appeals.   Any  reference  in  this  ordinance 
to  the  inspector  shall  be  deemed  to  refer  to  the 
Plumbing  Inspector." 

OPINION. 

There  is  no  authority  in  either  Section  24  or  39  of  the 
new  Charter  concerning  the  powers  of  the  Board  of  Permit  Appeals 
specifically  giving  Jurisdiction  to  the  said  Board  for  the  entertain- 
ment of  an  appeal  such  as  is  provided  in  the  foregoing  language. 

In  the  second  paragraph  of  Section  9,  a  general  enabling 
provision  grants  to  the  Board  of  Supervisors  the  authority  to  confer 
on  any  officer,  board  or  ccomission  additional  powers  as  the  board 
may  deem  advisable  by  the  enactment  of  the  same  by  ordinance. 

Thus,  in  view  of  the  foregoing,  if  the  Board  of  Supervi- 
sors is  desirous  of  enlarging  the  powers  of  the  Board  of  I'ermit 
Appeals  to  entertain  appeals  of  the  kind  set  out  herein  in  proposed 
Section  10,  it  may  legally  do  so. 

Respectfully, 


City  Attorney. 

COMMITTEE  ON  PUBLIC  HEALTH, 
BOARD  OF  SUPERVISORS. 
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June  18,  1932 


SUBJECT:  Metter  of  repair  and  roaintenanoe  of  streets 


Dear  oir: 

You  liave   asloed  the  opinion  of  this  office  g.z  to  your 
latitude   in  continuing  public  work  involving  atio-.mts   in  excess 
of  )1,000  and  you   state    thot  your  request  has  particular 
reference   to  asphalt  heaters  coiitinuing  their  operations  under 
^ection  2  of  t'.e   Charter.        Froia  the  foregoing   I  believe  your 
inquiry  refers  directly  to   street  repair  tjad  maintenance. 


OPINION 


Under  the   old  Charter  the  Depart:;ient  cf    Public   './orks 
had  the  right,   and   it  was   its  duty,    to  repair  and  jiiaintain 
accepted   streets  and  this  without   restrictions  as  to  the  amount 
of   such  work  which  oojld  be   done  by  the   city  upon  its  own  in- 
itiative v/ithout   coatracts  being   called   for,   regardless  of    the 
amount   involved. 

Under  Section  106  of  our  present  Charter  "the  Direc- 
tor of  the  DepartiTient  of  .'ublic  Works  shall  have   and  succeed 
to   the  pov;ers   ixrid  duties  of  the   Board  of  I'u.biio  V.orks   *   *   * 
ejBoept  as  otherwise  provided  in  this  charter  *  "    '    -^   ." 

Under  oeotioi^  95  to  100,    inclusive,   of  our  prese'nt 
Charter  all  such  work  as  was  heretofore  done  by  yoiir  departxaent 
upon   its   own   initiative  must   now   be   let  by  contract  where   the 
amount   is  over   „:1,000.        It   is  therefore  your  duty   to  let  by 
contract   all   such  v;ork  amounting  to  i.iore   titan      1,000  and   in  so 
doing  you  must  have    in  mind   the   aforementioned   sections  of  the 
Cliarter  and  also  the  provisions   of   the  Contract  procedure 
Ordiiiunoe  enacted  pursuant   to  the    provisions  of   ^eotion   99   of 
our  Charter. 

iieotlon   108  of   the  Charter   imposes  u  lon  the  City  and 
County  of  3an  Francisco   the   duty  of  keeping   in  repair  and  main- 
taining  streets  wh  icjj   have  been  dedicated  and  accepted.        This, 
of  course,   does  not  necessarily  mean  tiiat   your  department  must 
do  such  work  but   said    section  does  mean  th.at   the  City  and  County 
shall,   out  o£  its  Treasury,   pay  for  aaiiie  and  therefore   such 
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work  comes  squarely  v;ithin  the  provisions  of  t]ie  Contract 
Procedure  L.rdi;iance. 

L-nder  the  Charter  and  under  the  Contract  procedure 
Ordinance  you,  as  Director,  raay,  and  it  is  your  duty  to, 
inquire  into  the  experience  ( coiapetenoy)  &nd  financial  ability 
of  any  contractor  bidding  upon  such  street  v/ork;   you  may 
also  oo'i3ider  v/hethor  such  contractor  has  adequate  machinery 
and  equipment  to  convjly  v/ith  the  tenas,  provisiuus  and  speci- 
fications of  any  contract  and  this  regardless  of  any  bond 
filed  by  said  contractor.    Froui  the  foregoing  investigation 
you  may  determine  whether  or  not  said  contractor  is  the 
"lowest  reliable  -and  responsible  bidder'*  and  the  matter  of  the 
acceptance  or  rejection  of  any  contractor  is  a  matter  to  be 
determined  by  you  provided  you  act  reasonably  in  so  doing. 


Respectfully, 


GUY  ATTORNEY. 


llr*   WliliaiTi  ii.   v.orden.  Director, 
Department  of  i'ublic      orksi 
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June   20,    1932. 

SUBTiuCyj: I      In  re  Necessity  for   ^^^proral  by  the  Art 

Goraiftission     of    .rection  of  dol':  Memorial 
i  on  Telegraph  Hill. 

Dear  Sirs: 

I  heve  before  me  the  request  of  your  oonjn*lttee  on  parks  and 
playgrounds  relative  to  the  necessity  of  obtaininc  tlio  a  roval  cf  the 
Art  Joianlssion  for  the  orection  on  Telegraph  Hill  of  a  structure  to 
be  known  as  "The  Coit  Memorial".   I  understand  tJie  factsj  incident  to 
the  present  inquiry  are  as  follows: 

That  .lizabeth  Goit  bequeathed  to  the  Jity  and  Jounty  of  Jan 
Francisco  e  certain  sum  of  money  \/ith  the  reqiiest  "thct  the  .supervisors 
thereof  shall  0Xi)end  the  avm   in  an  appropriate  raamior  for  the  purpose 
of  adding  to  the  beauty  of  said  city  which  I  liave  always  loved". 

Further,  that  a  committee  appointed  by  your  Board  has  in 
mind  the  erection  of  a  tower  on  Telegraph  Hill  as  a  raethod  of  utilizing 
the  moneys  bequeathed  to  the  city  by  Urs.  Coit  and  which  it  is  contend- 
ed will  add  to  the  beauty  of  San  Francisco  and  thereby  comply  with  the 
conditions  of  her  bequest, 

I  further  understand  that  the  location  on  Tele3rai:)h  Hill  where 
the  tower  is  to  be  erected  is  on  roperty  under  the  jurisdiction  of 
the  rark  GORunission,  and  further,  that  the  .joard  of  ouoervisors  has  not 
as  yet  taken  any  action  in  determining  that  the  erection  of  a  tower  is 
the  best  method  of  complying  with  the  conditions  of  Lira.  Goit's  beo^uest, 
other  than  to  refer  the  matter  to  a  committee  for  suggestions  and  rec- 
oommendat ions . 

OPINION 

The  pertinent  oortion  in  Mrs.  Goit»s  will  is  as  follows,  to-v/it: 

"THIRD:      The  reiaaining  one  of  said  three   -jortions  I 
request  and  direct  my  executors  hereinafter  named  to  pay  over 
and  deliver  in  money  to   the    Gity  and  Go\inty  of  oan  li'rancisco 
with   the   requjst  that  the  supervisors  thereof   shall  expend 
the   same   in  an  appropriate  nannor  for  the     'ur:>ose  of  adding 
to  tlie  beauty  of   said  city  which  I  have  alv/ays  loved." 

It   is  a-  parent  from  the   laniiiuage   of   t^ie    above  bequest   thot    t]ie 
Board  of    supervisors   is   charged  v/ith   the    -:uty  of  determininc  t-i®   partic- 
ular manner   in  which   the  money  received  from  Mrs.    Goit's  estate   will 
be  expended  in  order  to   comply  with  the   conditions  under  w;iich  it  was 
bequeathed. 

.(liile  the    ^joard  of  suoervisors  has  t]ie    right   to   refer  tiiis 
particular  matter  to  a  committee  for  the    mrpose  of  hiiving  that  committee 
make  recommendations  as  to  how  the  money  sliall  be  expended,    the   Board 
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itself  must  take  positive  action  determining  this  fact*  In  other  vords, 
it  is  not  sufficient  that  the  ooraraittee  should  make  a  recommendation 
or  devise  a  ilan  for  the  carrying  out  the  conditions  of  the  becmest, 
but  the  Uoard  of  ^supervisors  ittielf  must  adopt  that  plan  as  its  ovm  and 
direct  that  It  be  carried  out. 

Section  45  of  the  Charter  .rovides  for  the  creation  of  an  iirt 
Ooinmission  as  one  of  the  municipal  commissions  of  the  Jity  and  Gounty, 

i         Ejection  46  provides  for  the  powers  and  duties  of  this  Gommiss- 

i|lon. 

The  pertinent  portion  of  thd  last  lientionod  section  readinc  as 
i  follows : 

"No  existing  work  of  art  in  the  possession  of  the 
city  and  county  shall  be  removed,  relocated  or  altered  in  any 
way  v;ithout  the  a  loroval  of  the  commission,  e.  cept  as  otherv/ise 
provided  herein.  The  comiaisaion  shall  have  similar  pov/ers  with 
respect  to  the  design  of  buildings,  bridges,  viaducts,  elevated 
ways,  ap])roaches,  gates,  fences,  laitips  or  other  structures 
erected  or  to  be  erected  upon  land  belonging  to  the  city  and 
county." 

Unquestionably,  the  Coit  LCenorial  is  to  be  erected  on  land  be- 
longing to  the  Gity  and  county,  to-v/it:  In  a  public  park. 

The  last  mentioned  section  excepts  the  :.  ,  :  .  de  Young  Llemorial 
Uuseum  and  the  Cal ifornia  alace  of  the  Legion  of  Honor  from  jurisdict- 
ion of  the  i^rt  OoLiraission  but  jaalces  no  exception  of  the  i^ark  Commission, 
and,  therefore,  I  am  constrained  to  believe  that  before  any  building  can 
be  erected  in  a  jublic  park  it  must  receive  the  apjjroval  of  the  ,vrt 
Commission.  True,  the  control  of  parks,  by  Jeotion  41,  is  vested  in 
the  Park  Commission  by  the  following  language: 

"The  commissioners  shall  have  the  com olete  and  ex- 
clusive control,  mana^^emont,  and  direction  of  the  parks, 
squares,  avenues,  grounds  and  recrei;;tion  centers,  now  or 
hereafter  jluced  under  charge  of  tlie  commission,  including 
exclusive  ric-lit  to  erect  >Hid  to  su;er intend  the  erection  of 
buildings  and  structures  thereon,  except  as  in  this  clifirter 
otherwise  rovided." 

If  it  were  not  for  the  fact  that  the  words  "otherwise  rovided" 
are  used  in  the  last  quoted  section  it  could  be  hold  that  the  i-ark 
Commission  had  exclusive  control  over  any  building  which  was  to  be  erect- 
ed in  a  public  park,  but  in  view  of  these  words  I  believe  that  tlie  general 
powers  given  to  the  Park  coimniseion  are  modified  by  tlie  provisions  in 
election  46  giving  the  Art  Commission  the  ri::ht  to  ap.  rove  all  buildings 
constructed  on  public  i^roperty. 

The  exception  to  this  rule  would  be  such  buildings  or  projects 
which  were  under  way  or  wero  contracted  for  prior  to  the  new  Charter 
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leeoming  effeotlv©  as  there  is  a  provision  in  3eotion  2  of  the  Charter 
fhioh  reads  as  follows: 

"All  publio  improvements  or  other  .  rooeedings 
legally  authorized  under  the  charter  superseded  by  this  chart- 
er shall  be  carried  to  com/lotion  under  previously  existing 
laws  or  under  this  charter." 

If,  prior  to  the  j>resent  charter  becoming  effective,  the  Board 
Ht   iaupervisors  had  definitely  detenained  upon  the  erection  of  the  Goit 
>lemorial  Tower  and  the  Park  Gomniission  had  given  its  consent  that  it 
gliouM  he  erected  on  Telegraph  Hill,  the  last  quoted  .  rovision  raight 
ap.^ly»  ^^t  as  I  have  already  shown,  mitil  the  Board  definitely  deter- 
aines  the  oiitiracter  of  the  i,.emorial  to  be  erected  proceedinga  were  not 
3cmnieno9d  and  oould  not  be  commenced  for  its  erection* 

You  are,  therefore,  advised  that  before  the  Goit  liemorial  Tower 
oan  be  erected  on  Telegraph  Hill  it  must  receive  the  approval  of  the 
irt  Gonmission* 

Sincerely  yours. 


CITY  ATTOBISY 


Board  of  supervisors, 
Gity  IlaU. 
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JW19   23,1932. 

SUBJECT:  In  re  Fixing  of  Compensation  of 
Per  Diem  Employee!  in  the 
Annual  Salary  Ordinanoe* 

Dear  Sirs: 

I  have  before  me  your  request  that  I  advise  you  as  to 
how  seULaries  of  those  employees  whose  comp^isetion  is  commonly  paid 
on  an  hourly  or  per  diem  basis  should  be  set  up  in  the  annual  salary 
ordinance. 

OPINION. 

During  the  month  of  June,  1931,  the  Board  of  Supervisors 
by  ordinance  fixed  the  compensation  of  many  employees  of  the  City 
on  the  monthly  basis,  these  employees  having  theretofore  been  paid 
on  a  per  diem  rate.  The  monthly  compensation  fixed  was  slightly  in 
excess  of  the  a  ount  which  any  of  said  employees  would  have  earned 
at  the  usual  p^er  diem  rate  had  they  worked  on  all  of  the  working  days 
during  any  particular  month.   When  the  new  Charter  became  effective 
the  ordinance  in  question  became  the  subject  of  certain  litigation 
wherein  it  was  contended  that  under  the  provisions  of  Section  151 
of  the  Charter  employees  whose  compensation  was  ordinarily  on  a  per 
diem  basis  could  not  be  paid  inore  than  the  amount  of  thfe  number  of  days 
worked  multiplied  by  the  usual  per  diem  wage. 

The  matter  was  heard  in  the  Superior  Court  and  then 
in  the  District  Court  of  Appeal,  and  the  t)i strict  Court  of  Appeal 
on  June  22nd  of  the  present  year  in  the  case  of  King  vs.  Leavy, 
No*  8461,  held  that  the  ordinance  passed  by  the  Board  of  tJupervisors 
in  June, 1931,  remainded  in  effect  under  the  new  Charter  and  that 
the  compensations  fixed  on  a  monthly  basis  for  those  em  loyees 
who  were  ordinarily  paid  at  a  per  diem  rate  was  legal*  This  holding 
however,  was  limited   to  the  ordinance  nhich  was  passed  prior  to  the 
new  Charter  becoming  effective  and  the  Courts  specifically  stated 
that  it  wovild  not  apply  to  any  ordinance  passed  under  authority 
of  the  present  Charter.  The  Court  used  the  following  language: 

'^It  is  clear,  however,  that  the  objectionable 
conditions  above  specified  .were  to  be  prevaited 
in  the  future;  but  that  such  prevention  would 
be  accomplished  by  the  enactment  of  the  ordinance 
provided  for  in  the  section  of  the  Charter 
hereinabove  quoted  from." 

The  section  referred  to  is  section  151,  having  to  do  with  the 

salary  fixing  power  of  the  Board  of  supervisovs.   Therefore  your 

attention  is  called  to  the  following  provision  of  Section  151 
of  the  Charter: 
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*lhere  oompensation  for  sorviceB  ocxnraonly 
paid  on  au  hourly  or  a   par  diem  basis  are 
•stabllahed  on  a  weekly,   ■cnii-flionthly  or 
monthly  salary  beisis  for   city  Btk^^  oounty 
aerr.ioe,    such   aalary  chnll   be  baaed  on  the 
prevailing  hourly  or  ijer  diem  rate,   where   thlt. 
can  be  established,   and   the  application  tbHreto 
of  the  normal   or  average  hours  or  days  of    ectiial 
working  time.   In   the   city   and   county   service, 
iroludinf^   an   allowence   for  annual  vacation. 
Ereryapersoa  smployed  in   the   city  and    county 
service  shall,   after  one  year's  service ,   be 
allowed  a  vacation  with   iay  of   two   Oflamiar 
weelcs,  annually,  as  long  as  he  continues  in 
his  employ  ant." 

Under  the     provisions  of   the   portion  of   the   section  above 
qiaoted  the   Board     f  L;u:>9rvisors  raay  fix  th(3   compensatlori  of   those 
em  loyees  who  are   coraoonly  paid   on  an  hourly  or  per  diem  basis  either 
on  the  hourly  or  per  dies  basis  or  at  a  monthly  rate*     If  fixed  at  a 
monthly  rate   the   compaasation  must  be    based  on   thfj   hourly  or   par  diwai 
rate   and   the   compensation  fixed  for  emy  one  month  cannot  exceed   the 
amount  of   the  number  of  days  worked, multiplied  by  the  normnl  per  diem 
rate*       Under  the  provisions  of   .  ection  71  of   the    Vnerter  the  oompensa« 
tlon    paid   as   of   January  1,1931,    to    en    incuinbent   who   legally  held   a 
position  at   that  time  cannot  be   reduced   so   long  as  such  incumbent 
legally  holds  such  position* 

Therefore  it  will  be  your  duty  to  fix  a  wage  or  compen- 
sation at  the  rates     which  those  indlTlduel   employees  were  paid  on 
January  1,1931. 

Bespeotf\ill.y, 

City  Attorney. 
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June  23,    1932. 


aUBJTiCT:      In  re    vOiniTensBtlon  of  ,  ersons  in  the     ,mx)loy 
of   the    Jlty  Under  authorization  of  the    Civil 
service   Jomnission  on  January  1,   1951,    and  in 
whose    jiployrrient  there  was  a  ;3roak  by  Reason 

I  of  i;on-adootion  of  Civil  service  Lists. 

jQentlemen: 

I  I  ora  in  reoei^.t  of  your  reauest   that  I   advise  you  if  persons 

who  were   In  the  ecoloy  of  the   City  on  January  1,    1931,    occupying  civil 
service     osltions  under  tein.  orary  authori^iation  uf  tJiS   Civil  .service 
Coinx-iission,    and  whose   continuity  of   service  has  been  broken  by  reason 
of  non-tdoption  of   civil   service  lists,    and  v/ho  have   been   subsequently 
re-era;  loyed   in   tVio    same      ositions  under   civil   service   certification, 
are  entitled  to   receive   the    salaries  ^laid  to  then  on  January  1,    1931. 

I 

OriNION 

On  April  IQth  of  the   present  year  I  lied  occasion  to  advise   the 
^ivil  Jervice  cornmission  on  a  siiriilar   subject,    to-v;it:      ..ere  i)ersons 
occupying  civil  service   positions  on  January  1,    1931,    v;ho     ere   subso- 
quontly  appointe     to  the    same    positions  by  virtue  of  civil  service 
certification  entitled   to    the    compensation     ^aid  them  on  January  1,    1931? 
I  answore >   this  question  in  theaff irnative.     The  only  difference  between 
the   forxiier  and   the  instant  inquiry  is:     Does  the  break  in  continuity  of 
service  chenf^e   the  rule?     I   can  find  no   authority  in  the   charter  for 
such  change. 

AS  I  stated  in  my  previous  oi)inion,    persons  appointed  under 
temporary  or  enercency  authorisation  legally  held  the     ositions  to  which 
they  were  appointed,    and  woiild  continue  to  so  hold  tiien  until  civil 
service  eli^ibles  could  be   certified  for   the     ;osltions.     From  the   pro- 
visions of   ,>eotion  71  of   the    charter  it   ap.  ears   that   it   was   the    intention 
of  the   charter  framers  that  the  ooin^ensation  of  em  loyees  who   ^rere   in 
the   service  on  January  1,    1931,    should  not  be  reduced  as  long  as   they 
held   the    same   position. 

It   is  admitted  that  by  reason  of  circumstances  over  which   the 
Civil  service   Commission  had  no  control  examinations  were  not  held  and 
eli/^lble  lists  created  for  the   positions  in  v/hich  there  v/ere  non-civil 
service   incumbents  on  January  1,    1931.      .,hen   tlie    Jomii  ;sion  v,kis  tble 
to  hold   these  examinations   it  was  found  that   the    incumbents  were  eli- 
gible for  appointment   to   tlieir     ositions,   wliich,    by  reason  of   the 
charter  provisions   they  had   ceased    to   occupy  after  .i^^ril  3,    193E,      In 
some   cases  the   break   in  continuity  of   service  was  but  a  few  days,    in 
others   it   lsn.';thened  to  as  i^uch  as   two  Dionths.      Irrespective   of   the 
break   in  continuity,    the    same     -ersons  now  occupy  the   same   positions. 
They  legally  held  the     )Osition  on  January  1,    1931,    under  temporary 
authorization  of  the   Civil  service      Comiaisslon,    and  now  legally  hold 
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it  by  reason  of  certlfioaticn  by  the  same  body.   If  these  j)Ositlons  are 
the  same,  I  believe  tliat  the  com])ensation  should  be  the  same,  provided, 
of  course,  that  the  sai.ie  persons  occupy  them,  as  I  have  stated  I  can 
find  no  Inhibition  in  the  charter  to  such  a  course.  The  only  lan(?;uage 
bearing  on  it  is  contained  in  the  last  paragraph  of  jection  71  which 
reads  as  follows: 

"no  coxi.iensation  shall  be  increased  so  as  to  ex- 
ceed the  salary  or  v/age  paid  for  sinilar  services  and  of 
like  cliaracter  and  for  like  service  and  working  conditions 
in  other  city  departments  or  in  Drivnte  employments,  nor  so 
as  to  exceed  the  rate  fixed  for  such  service  or  rositic- 
in  the  reposed  schedule  of  com;  ensutions  issued  by  the 
civil  service  comraission  under  dete  of  April  9,  1930,  ex- 
cept as  such  -reposed  schedule  or  con;jensation  is  amended 
as  provided  in  this  charter,  or  extended  by  the  civil 
service  commission  to  include  clasoif ications  not  included 
therein.** 

An  Analysis  of  this  lan(;5uage  shows  that  it  deals  with  the 
increasing  of  salaries.  Here  the  salaries  are  not  increased  but  are 
maintained  at  the  old  rate. 

It  v;ould  appear  to  mo  that  it  ^70uld  be  unfair  to  accord  to 
one  enployoc,  for  whose  positions  the  Oivil  uervloe  Jommission  mi^ht 
havo  been  able  to  hold  an  examination,  the  benefits  of  the  "January 
1,  1231"  provision,  end  to  refuse  it  to  another,  rierely  "because  the 
Civil  -jorvice  oomjriiasion  W£is  actually  unable  to  hold  an  exai.iinetion 
for  the  latter* s  rlace  before  April  0,  1932.   In  each  case  tho 
Gomiaisslon  acted  in  perfect  good  feith,  and  the  emi/loyee  was  not  re- 
sponsible for  the  nolding  or  non-holdinc  of  the  examination. 

You  are,  therefore,  advised  t3)at  thoae  ,/ersons  who 
under  ;,  roper  author izeit ion  cf  the  Civil  ..ervlce  Jomirisrion  occupied 
positions  on  January  1,  1931,  pnd  who  i\&YC   subsequently  been  appointed 
tc  the  same  .oa  it  ions  under  certification  of  the  Jonmiiasion,  are  en- 
titled to  the  salaries  paid  cs  of  January  1,  1931,  notwithstanding 
that  there  riay  have  been  a  break  in  the  continuity  of  service  by 
reason  of  the  non-adoption  of  eli^^tible  li^ts. 

Sincerely  yours, 


Board  of  :iupervisors,  clr/  A'rTGRlIiiY 

City  Ifoll. 
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June   23,    1932. 


SUBJECT:      In  re  Payment  of  Jonoensation  of 
Secretary  of  ixiblic  Utilities 
Commission • 

Gentlemen: 

I  loave  the  communication  of  your  secretary  under  date  of  June 
20tli,  reading  as  follows: 

"Since  January  S,  1932,  the  .o sit ion  of  Secretary 
of  the  Public  Utilities  Joniaission  has  been  included  in  the 
oalary  Ordinance,  but  without  a  salary  rate.  On  June  13, 
1932,  Ordinance  Ko.  9,0530  was  ado  )ted  by  the  loard  of  juper- 
visors  fixing  a  monthly  salary  of  ^300  for  this  . osition 
•(effective  from  4-1-32 )♦  and  said  ordinance  was  ap-roved 
by  the  Llayor  June  14,  1932.  I.:r.  Felton  Taylor  v/as  appointed 
by  the  xxiblic  Utilities  Oomiaission  to  said  position  of  secre- 
tary on  April  1,  1932,  and  we  now  have  before  us  for  api^roval 
the  salary  demands  of  said  Taylor  for  the  months  of  April 
and  l«iay  and  the  first  half  of  June,  1932,  at  tlie  raonthly  rate 
of  v^300.  Please  advise  us  as  to  whether  or  not  we  should  now 
approve  L:r.  Taylor's  salary  demands  for  the  back  nonths  of 
April  and  I^ay,  1932,  and  the  first  half  of  June  1932,  as  sec- 
retary of  the  »ublic  Utilities  Jomraission. 

"  ,e  are  also  sending  to  you  herewith  a  copy  of  letter 
dated  June  7,  1932,  receive  i  by  as  from  the  I'ew  Jharter  Jiti- 
zens»  Jonnaittee  relative  to  further  points  raised  ree:arding 
the  position  of  secretary  of  the  Public  Utilities  commission, 
and  we  respectfully  request  that  you  advise  us  as  to  what 
action  we  should  take  regarding  the  subject  natter  of  said 
letter.  •• 

Referred  to  in  your  communication,  and  attached  thereto,  is 
an  opinion  of  the  Kew  Jharter  Jitizens*  Ooiamittee  setting  forth  the 
views  of  that  body  in  opposition  to  the  oayraent  of  the  salary  of  the 
inciimbent  oecretary  of  the  Commission. 

OPDIICN 

On  February  24,  1932,  this  office  rendered  to  the  lublic  Util- 
ities Commission  an  opinion  on  the  civil  service  status  of  the  osition 
of  ,:>ecretary  of  that  Commission,  a  copy  of  which  opinion  Is  hereto 
attached . 

The  Bole  question  passed  upon  in  that  opinion  was  as  to  whether 
the  xublic  Utilities  Cormaission  could  appoint  a  secretary  exempt  from 
the  civil  service  revisions  (jf  the  charter.  i;otv/ithstandlnr;  tlio  fact 
that  the  Hew  charter  Citizens'  Gomiaittee  does  not  acreo  vilth  us  on  this 
point,  we  believe,  and  v/e  are  of  the  opinion  tliat  we  liave  correctly 
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stated  the   law  and  stand  by  our  opinion  of  February  24,    1932. 

The  additional  (iue^tiont.  raised   in   the   opinion  of  the  l.ew 
Jjiarter  Citizens'    jommittee  were  not  before  us  when  we  passed  upon  the 
civil  service   status  of  the    position  and  I  will,    therefore,    now  i^ive 
them  attention. 

First;      Should  the  appointment  have  been  made  by  the  Kenager 
of   the    Joramission  inatead  of  by   the    Joirjnisslon  itself? 

Section  124  of  the   charter  referred  to  in  the  opinion  of  the 
Committee  deals  with   the  power  of  the  ilana^er  of  Utilities.     The   pert- 
inent portion  of   ti:!e   section  reading  as  follows: 

"Subject  to   the  approval  of  the   commission,   he 
(Manager  of  Utilities)   shall  appoint  or  remove   tho  heads 
of  departments  and  bureaus  under  the   comi/iission,    exclu- 
sive of  the   civil  service     revisions  of  this   charter." 

The  :^ecrotary  of   the   Coiimiicsion  is  not   the   head  of  any  depart- 
ment or  bureau  but  is  an  officer  of  the   Oommission  to  the   same  extent 
that  the  manager  is . 

Sections  20  and  143  of  the    charter  are  also  referred  to. 

section  20  deals  with   the    ,;owers  and  duties  of   departmont 
heads  and  gives  to   such  heads  the  rifl;ht  to  act  as   the  appolntinf^  offi- 
cer in  the  department  in  wJiich  he  acts.     Uo   is  also  given  power  over 
non-civil   service  apT)ointments,    by  the  followins  langua*^   in   the 
section  last  mentioned: 

"Non-civil  service  appointments  and  any  temporary 
appointments  in  any  department  or  subdivision  thereof,    and 
all  removals  tlierefrom  shall  be  niade  by  the  departraent  iiead 
or  bureau  head  designated   as   the   appointing  officer  only 
with   the  approval  of  the   chief  admJnistrative  officer  or 
tho  board  or  commission  in  charge,    as  the   case  may  be." 

If  this  particular  clause  was  not   qualified  by  other  pro- 
visions of  the   charter,    it  might  be  that  the     ower  of  appointing  a 
non-civil  service   secretary  to   the    .ublic  Utilities  ;joiiiraission  would 
be  vested   in  the   executive   head  of   that   Oommission.      It  appears, 
however,    thut   the    portion  of  section  20  above  quoted   is  a  limitation 
on  the   powers  of   the  executive  rather  than  a  grant  of    >ower  to  him. 

Note  -   the   language  does  not  cive  him  the    ;)Ower  to  appoint 
or  remove,    but  only  to  do  so  with  the   approval  of  his  commission. 

This  construction  is   strengthened  by  tlie   last  paragraph  of 
Section  143,    which  reads  as  follows: 
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"The   torm  •appointing  officer'    as  use     in  this 
charter  shall  also   include  any  board  or   cormaission  in  the 
exercise  of   its   i^owor  to  appoint  a  department  head  or  other 
officer  or  em^jloyee  designated  by  this  charter  as  appoint- 
ive by  sucli  board  or  coiiaaission." 

aubdivision   (h)   of  section  19  gives  to   the   xublio  Utilities 
Joimnisslon  the  right  to  appoint  a  Jeorotary»    therefore,    the    Jornmission 
is  the  ap.jointincj  povrer  insofar  as  this  official  is  concerned.      It  is 
undoubtedly  a  fact   that  other  employees  of  the   aoramisslon,    the  appoint- 
raentsof  which  are  not  directly  i/rovided  for  by  the   charter,    should  be 
appointed  by  the  executive  officer  of  the  Gomiaission  with  the   ap  roval 
of  the  body  itself,    but  the   Jornmission  having  been  {;iven  the  rir.ht  to 
appoint  a  secretary  it  laay  make  the  appointment  without   the  approval 
of  its  manager. 

i^econd:      That  if  the  oritjinal  appointment  ]:as  bean  locally 
made,    the  right  of   the   incumbent   to  hold  the   position  has  expired. 

The  Uhertor  Joiomlttee  cites  section  149  of  the   charter  in 
support  of  this  contention.     If  the   position  of  secretary  of  the 
Gonmission  is  a  civil   service  appointment,    the   Committee   is  correct. 
As  we  have  already  stated,    in  our  opinion  the   position  is  exeaL-t 
from  civil  service. 

This  brings  us   to  the   consideration  of  the   question  as  to 
the   sufficiency  of   the  aiiiendment  to   the  Jalary  Ordinance  i^roviding 
for  the     :o  sit  ion  of  ^eoretai'y  of  the   Goiuiiii  scion.     You  direct  attention 
to   the   tiiii.e  elapsin^^  between  the  date  of  the  appointment  of  the 
oecretary  and  the  ap  roval  of  the   amen  men t. 

Section  73  of  the   charter  provides  for  the   adoption  of  the 
annual  salary  ordinance,    as  well  as  for  its  amdndment.     The  purpose 
of   the  ordinance   is   to  enable  your  Gommisslon  to  check  _ayrolls,    and 
to  authorize  the   Controller  to   ,jay  the   compensation  provided  for  tlie 
respective    iiositions.     The   position  in  question  is  one     rovided  for 
in  the   charter  and  is  not   "continued  or  created  by  the   loard  of  super- 
visors",   but   is  create^  and  continued  by  direct   provision  of  the 
charter,    and  when  the   ..ujervisors  htvc  either,    by  annual  or  supple- 
mental appropriation,      rovided  the  funds  for   the   payment  of  the 
salary,    the   position  takes  its  place   in  the   ordinance  as  a  matter  of 
course^  and  it   is     rojor  for  the   .^alary  Crdinance   to   ,  rovide  when  the 
compensation  for  such  a  position  shall  comi.ience,    vriiioh,    of  course, 
cannot  be    ^  rior  to    the    commencement  of  the    service   of  the   incumbent 
in   the     osition.      In   the   instant  case   the  aiiiendment   to   tlie   ordinance 
provides  for  compensation  to  coramence  as  of  April  1,    1932,    the  date 
on  which  the  secretary's  appointment  was  to  become  effective.     I 
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believe   tliat   the  uMBdnent  Is  sufflolent  to  authorize   Xaa  a;;  roval 
and  peyraent  of  the   salary  from  the  date  r;ientloned. 

You  arc,    therefore,    advised  that  I  aiii  of   the  opinion  tJiat 
Ivir.  Taylor' 8  appointment  is  valid  and  that  his  salary  demand  should 
\t%  approved  and  paid. 

-incerely  ycurs. 


;iTy  .%TTCiii;^Y 


Jivll   -ervioo   joiiMlasion, 
aity  ii&ll. 
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Jvme   29,    1932. 


SUBJECT:      In  re  Salaries  of   City  'hysl clans 

where  rrovieion  was  not   si^ciflcially 
made   in  Budget   for  Payment  of  same. 

Dear  Sir: 

I  am  in  recei; >t  of  a  request  from  yoxzr  office  that  I  advise 
you  as  to  the  pa:,7aent  of  the  salaries  of  joctors  ;:.humate  and  Long 
for  their  services  rendered  as  City  _hysicians  from  the  date  of 
their  respective  ap. ointnents  during  the  month  of  July,  1931,  to 
October  1st  of  the  same  year.  I  understand  that  Doctors  ^humate 
and  Long  were  appointed  by  the  Board  of  Health  to  their  respective 
positions  during;  the  month  of  July,  1931,  althou{^  there  was  no 
direct  irovision  made  for  then  in  the  annual  budget  ordinance.   I 
further  understand,  however,  that  the  appointments  were  made  with 
the  approval  of  the  Finance  Committee  of  the  Board  of  oupervisors 
and  v;ith  the  understanding  that  authority  v/ould  be  given  pursuant 
to  the  provisions  of  the  budget  ordinance  to  transfer  to  the 
personal  from  the  non-personal  appropriation  item  of  the  Board  of 
Health  an  amount  sufficient  to  care  for  these  salaries.  liov/ever, 
the  ^•"■^r'jfer  was  not  made  until  the  adoption  of  ttie  annual  appro- 
priation ordinance  under  the  present  chtirter  in  January  of  the 
present  year,  and  then  only  an  tatiount  sufficient  to  meet  the  sal- 
aries of  these  employees  from  October  1,  1931  to  June  30,  1932. 
The  question  to  be  solved,  therefore,  is:   Can  joctors  Jiumate 
and  Long  be  aid  for  their  services  from  the  date  of  their  respect- 
ive appointments  to  October  1,  1931? 

OPINION 

The  appointments  in  question  were  made  pursuant  to  the  .ro- 
visions  of  section  5,  Article  X,  of  the  old  charter,  which  .^ave  to 
the  Board  of  Health  the  right  to  appoint  such  officers,  af^nts  and 
employees  as  might  be  necessary  for  the  roper  and  efficient  carrying 
out  and  enforcement  of  the  purposes  and  duties  of  the  Board,  and  to 
fix  their  salaries,  etc. 

In  Jitzgerald  v.  Badaracco,  wliich  dealt  v/ith  the  right  of 
the  Board  of  ^-ublic  V.orks,  acting  under  similar  charter  authority, 
to  make  appointments  and  fix  salaries,  the  supreme  court  held  that 
this  power  was  subject  to  the  requisite  appropriation  by  the  Board 
of  supervisors  to  cover  the  amount  of  the  salary  of  the  appointee. 
In  the  insti^nt  case  a  timely  appropriation  not  having  been  made, 
there  is  no  question  if  we  were  still  acting  under  the  old  c>iarter 
the  Board  of  Jupervisors  could  nov/  make  an  appropriation  to  cover 
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the  amount  due  for   services  rendered  by  these  gentlemen.     ][o\/over, 
under  the     revisions  of  the  new  charter,    it  is    -ossible   to   transfer 
moneys  from  one   airoropriation  to  another  v.ithin  the   same  department 
;  with   tlie   approval  of  the   Chief  /administrative  Officer  and  the   author- 
ization of  the   Controller  -  ..ection  77. 

Therefore,    if  there  are  available  funds  in  the  Department 
of  Health,    if   the  head  of  that  department,    vfith   the  apiroval  of   the 
Chief  ;.dministrative  Officer,    shall  request  a  transfer  of  a   sufficient 
I  amount  thereof   to  pay  the   balance  due  for  the   salaries  of  the  doctors 
!  mentioned,    you  laay  authorize   such  a  transfer  and  thereupon  approve 
their  demands,    for  the  reason  tl-int  when   tlio  apix>intnents  were  made, 
the   Joard  of  Health  liad  the   ri^ht   to  make   them,    but   the      question 
t  of  their  pay  was  a  matter     for  the   Hoard  of  supervisors,    or  other 
I  appropriating:;  body.     h>hould  there  not  be  sufficient  fvinds  in  the 
!  Department  of  Health  a  sup]  lemontal  appropriation  will  loave   to  be 
\  made  pursuant  to  section  80  of   the   charter,    or  a  transfer  of  funds 
be  made  from  some  other  department  under  authority  of  Jeotion  77. 
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Sincerely  yours, 


CITY  ATTORlffiY 


Controller, 
City  Hall. 
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June  30,    1932. 

SUBJiiCT;      In  re;      The   Purchase  of   Ooruraodities   in  Larger 
Containers  v/hen  opecifi cations  Called 
for  the  Jubmission  of  Bids  for  sam© 
Goroinodity  in  Jrrialler  Containers. 

Dear  Jlr: 

In  aifi  in  receipt  of  your  letter  reading  as  follows: 

",;e  recently  rnade  an  avmrd  to  the  .xcelsior 
Chemical  Company  for  floor  wax  in  {;;allon  containers.  ;.fter 
the  award  had  been  made  we  had  occasion  to  urchase  floor 
wax  in  50-gallon  drums.  The  raterial  was  purchased  in  the 
open  market,  upon  competitive  bidding,  from  ./,  P.  Fuller  & 
Company,  since  v/e  felt  that  our  obligation  to  the  :,xcelsior 
Chemical  Company  was  limited  to  the  gallon  quantity. 

"We  are  in  receipt  of  a  iirotest  from  the  ix- 
celsior  Chemical  Company  that  they  are  entitled  to  supply 
floor  wax  in  f^allon  containers  as  .rovided  for  in  the  award, 
and  in  the  event  that  greater  quantities  are  required  they 
are  also  entitled  to  that  business. 

|i  "In  this  connection,  will  you  please  let  me 

'    have  your  opinion  as  to  whether  the  City  is  within  Its 

rights  in  purchasing  the  merclatindise  in  quantities  in  ex- 
cess of  one  i',allon  in  the  open  market." 

OPIlilON 

I  would  judge  from  your  letter  that  when  your  department  ad- 
vertised for  floor  wax  the  specifications  called  for  delivery  in  one 
gallon  containers  and  that  subsequently  you  ascertained  that  it  could 
be  more  economically  purchased  in  fifty  gallon  drums  and  now  desire  to 
be  advised  as  to  whether  you  have  the  .a-ivilege  in  disregarding  the 
bid  received  under  your  specifications  and  purchasing  the  wax  In  fifty 
gallon  drxans  in  the  open  laarket. 

It  would  appear  to  me  that  when  you  entered  into  a  contract 
for  the  delivery  of  this  particular  comiiodlty  it  was  for  the  coLUiodity 
Itself  and  not  the  containers  and  that  your  specifications  called  for 
the  delivery  of  such  quantities  of  the  commodity  as  the  City  would  re- 
quire during  the  year.  It  would  be  vaanifestly  unfair  to  a  successful 
bidder  who  agreed  to  deliver  any  particular  commodity  in  containers  as 
called  for  in  the  specifications  if  the  City  would  be  permitted  to 
disregard  its  own  specif ications.  The  specifications  called  for  the 
delivery  to  the  jity  of  such  amounts  of  floor  wax  as  would  be  required 
during  the  calendar  year  1932,  and  if  it  v;as  iiore  advisable  that  de- 
livery should  be  made  in  fifty  gallon  drums  instead  of  one  gallon  con- 
tainers the  si«o  If  ications  should  have  called  for  such  delivery. 
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Under  the  oonditions  of  the  contract  entered  Into,  I  am  of 
the  opinion  that  the  successful  bidder  Is  entitled  to  deliver  to  the 
City  such  floor  wax  as  it  may  need  during  the  year  In  one  caHon  con- 
tainers i-oid  that  the  City  cannot  go  into  the  open  market  and  purchase 
the  saiae  commodity  In  larger  containers  so  long  as  the  contract  Is  In 
force. 

Sincerely  yours, 


CITY  ..TTORIEY 


Purchaser  of  iiupplles, 

City  Hall, 

San  Francisco,  Calif. 
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JUly  8,  19:^2. 


SUBJECT:      In  r«:     Deposit   of  Checks  'deceived  with  ijids 
for  the  Fvirniahing  of   Supplies. 

Dear  i3ir: 

I  am  in  reoeipt  of   your  letter  wherein  you  ask  if   checks 
which  are  received  by   the  various  departmsnts  witti  bids  for  supplies, 
or  as   security  that  contracts  will   be  entered  into  in  accordance 
with   bids  made  to   the  different  dapartments,   should  be  cashed  and 
the  proceeds  thereof  paid   into    the   treasury. 

OPINION 


Checks  which  you  mention  are  received  either  by  the  Purchaser 
of  Supplies  as  security  that  e   contract  will    be  entered   into  by  the 
bidder  if  his  bid   is  accepted  or    they  are  received  by  those  departments 
who   solicit  proposals  for  the  performance  of  contracts.      In  the   last 
case  are  security  for  the  entering  into  a  contract  by   the   successful 
bidder. 

The  ownership  of  the  city  in   "ttiese  checks   is  very  limited. 
It  does  not   own   them  absolutely  and  has   the  right  to    cash  them  only 
under  certain  conditions,    that   is,    if   the  bid  of   the   owner  of  the 
check  is  accepted  or  a  contract  is  awarded  and    ^e  bidder  fails  to 
enter   into   the   contract,    then  the  ri^t  of  the   city  in   the  check  be- 
comes vested  and   it  should  be  cashed  at  once  and   the   proceeds  thereof 
deposited  in   the    treasury.      These  checks  are  given  witb    this  understand- 
ing and  until  the   condition  under  which   they  were  given   arises,    they 
are  not  the  property  of  the   city  and  do  not   come  within   the  category 
of    checks  and  moneys  mentioned   in  Cection  B2  of  the   Charter,    and  it 
would   appear  to  me  that   it  would   t;e  an  idle  act  on  the  oart  of  the 
Treasurer  to  cash  these  checks  and  hold   the  money  in  lieu  thereof, 
such  moneys   would  be   strictly  trust   funds,    the  Treasurer  would  be  re- 
sponsibl  ;   therefor  and    tiie  owner  of  the   check  would  be  entitled  to   any 
interest  wtiich  might  be  earned  upon  the  funds  while   in   the  hands  of 
the  Treasurer.      If  any   fjarticular        deportment   felt   that   the  checks 
were  not   safe   in   that  department  they  could  be  delivered  to   the   Treas- 
urer merely   for   safekeeping  and   not  for  the   purpose  of   being  cashed. 

P  Your  attention  is  further   called   to  Section  6  of  the  Contract 

Procedure  Ordinance  which  gives   to    the    city  the   right  to  cash   these 
checks  only  when  the  bidder  shall  neglect  for  a   period  of   ten  days 
after  the  award  of  contract   to   enter  into   the   contract  and  furnish  the 
required  bond. 

Under  these  conditions,   you  are  advised  that  checks  received 
as  security  for    the  entering  into  contracts  for  the   flirnishing  of 
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supplies  or   for    tire   doing  Df  work  under  the   oontrect  ordinance  should 
not  be   ooshed  immediately  vipon  receipt  thereof   but   should   be  held  by 
the   prober  department  to  await  the   opening  of    bids  and    said  checks 
should  be  returned  to    the  unsuccessful  bidders  as  soon  thereafter  as 
possible  and,   certainly,  not  later  than    the   time  when  the  contract 
is  awarded. 

Under  the  Contract  Procedure  Ordinance,   it  is  possible  that 
with    the  consent  of    the   IHoard   of  Supervisors  a  conslderoble  period  of 
time  raay  elapse  between  the   opening  of  bids  and   the  award  of   the 
contract  and  a  hardship  inay  result   to    the  bidders  if    their  bidding 
checks  of  oonsidersble  size   should  be  held  up  until   the   contract  is 
finally  awarded,      v.hile  departnients   cannot  be  bound  by  any  hard  and 
fast  rule,   it  would   seem  to  me  that   the  proper     rooedure  would  be 
to  hold  the  check  of  the  bidders  to  whom  the   contract  might  possibly 
be  awarded  and  to   return  l^e  other   checks   without  delay. 

Sincerely  yours, 


TTWTWoMW 


Controller, 
City  Uall. 
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July  S,   1932. 

SUBJECT:     In  res     The  Bight  of  the     irootor  of  iTroperty 
orer  rroperty  under  the  Control  of  the 
[ioerd  of  ^^uoation* 

Gentle  mnn: 

I   hare  before  :ne  your  renvest  wherein  you  ask  that  I  adTlee 
you  es  to  whether  or  not  tne  Urootor  of     roperty  has    the  right  to 
•olleot  rentals  on  city   orooerty  under  the   jurisfliction  of  the   Board 
of  ICduoatlon  and  irtiether  lenses  of  olty  orouerty  shall   be  entered   Into 
••  pxoTlded  In  the  oharter. 

or  INI  ON 

r»ectlon  91  of   the  charter  r-saicoe  the  nireotor  of  Property  the 
heed  of  the  Department  of  e  roperty  and  glYes  hla  the  charge  of  the 
purchase   rf   roel  property  und   ira;  roveuients  and   of   tbe   sale  and  lease 
Of  real  property  and  improTeioeats  oimed  by  the  elty. 

.^eotlon  95   provides   thet  i*en  the  head   of  any  departrrent   is 
desirous  of  leesiug  prcperty  aikd   the  ac»rd  of  J-upenrisors  authorizes 
the  lease  of   the   same,    the  rirector  of   J-rnperty  shall  arron^e  such 
lease  and   oollect  the   rente  due  unfior  such   Issse.  hile   there  is  no 

specific  autha  ity  in   the  charter  that   the   rirector  of     roperty  oolleot 
the  rental  on  leases  heretofore  tnade,    it  wo jld  appear  to  me    that  it 
was  the  intention  of   the  elwrter  framers  thst  the  director   of     roperty 
would  hore  general   charge  of  all   property  owned  by  the  city  and  not 
actually  being  used  by  the  ▼arious  departments  ana   thrit  be  wo  Jld  be 
responsible  for  tho  collection  of  any  rents  accruing  from  such  property. 
To  provide  tiiat  the  Director  of     xorearty  should  collect  the  rental  on 
such  property  at  aight    be  lefised  nfter  the  charter  becaine  effective 
wo  Id  lebve  the  matter  cf  the  collection  nf  rents  lUntrlbutod  between 
the  various  departments  and   with  no  one  official  responsible  for  said 
collections* 

1  ara,   therefore,   of   the  opinion  that  the  rlrwctor  of  'Roperty 
should   oolleot   the  rentals  on  all  property  owned  by  the  city. 

This  brings  us  to   tho  ..ueetlon:     Is  property  under  the  Jurls- 
dietion  of   the   Loard  of  FAuoatlon  city  property? 

I   am  of   the  opinion  that  such   property  do fin  bolonc  tc   the 
city*     In  some  cases  the  oroyerty  was  acquired  out  of  the     rooeeds  of 
the   sale  of  bonds  which  were  r.enertil   nbllcationc   -^f   t^e  city,    in   vther 
oases  the   ,  roperty  ues  acquired  from  moneys   provided  for  in  the  tax 
rate  and  in  other  oases  the   property  has  been  coded  to   the  city  by  the 
stote  or  by   individuals  in   trust   for  school   purposes. 

It  would  appear  therefore  that  the  various  properties  under  the 
jurisdiction  of  the  Board  of  Kducation  at  the     resent  time  ere  aetually 
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own«d  by  ths  city  and   that   the  Board  of  P::duoation  has  the  nam  of 
th«ai  or  tbm  right  to  enjoy  suoh  rentals  or  pzoflte  as  aay  issue  from 

thMi. 

Under  these  conditions,   I  am  of   the  opinion  that  these 
properties  are  under  the  jurisdiction  of  the  rireotor  of   "^'roperty  in- 
sofar &B  the  eolleotion  of  rente   is  conoemod. 

You  are,  therefore,   advised  that  it  is   proper  ttiat  the 
Director  of   Property  she  dd   oolleet  the  rental  of  all  properties 
under  the  jurisdiot'.on  of    the   ..nard  cf    ;duontioB  but  that  irtien  such 
rentsls  are  received  by  him  they  should  be   taken  into  ccAiSiderHtlon 
as   income  of  the     ohool  Department. 

Sincerely, 


tm  aWorm^? 


Board  of   Sduoation, 

City  Tlall, 

San  S'rancisoo,   Calif* 
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July  XI,  IV 32. 


SUBJECT:        In  '  e:        /vllOW"*'*^  '  r  expenses  of 
ioorB  and  c  ;    of  the  City 

tijid  County,  ti'.j  i.i.  I, V, tending  conven- 
tlona  or  vi©etin(  a  of  fallow  Oi'fioera. 


You  have  forwarded  to  as©   i.  iww     <  iwiiui^ns  reading  aa 
follows : 

'mo.  10- 

flOrarlffs*  Assoolatlon  t;onventlon  at    >en  Diego. 
(Cou©  »o^   7,06) 

Rasolution  jto.    1S7 ,  as  followe: 

Afi^.OLV^U,  Th-^t    'llilror-  J,  Flt?.Kerald,  ^.erlff; 
IlowfU'd  rtarnhprd,  i  ndersharlfr,  ^.vd  Leo  a.  Gvmninghem, 
S'.jerifr»8  attorney,  be  tti^d  are  licrebj''  to  b«  eoiisiderad 
e&  Hhiv  the  Gity  f.nd  t-ounty  of  i:an  Franoisco, 

\jnd©r  t.y  of  law,    ior  the  rmrooBe  of    lerfonriing 

official  .    ticis   Cor  sf  la  City  ity  at  the    .nnual 

Convention  of  t>se   Lfierlffs*,  t  riffs»   tind 

Dep'itles'    uaoociation,   to  bo  held  ut     nn  Dleeo  •  aroh 
17,   le  ana  19,   lf^;52,   avid    tJsot   each  of  t lies'   rihnll  b« 
entitle  111   to  all  expenaoa   iiCldant  to  their  .  ttendeiice 
at  said  oo?r?*^'^tl''>n,  coraonant  tsj^.   the  nrovltl   -s  of 
•Urcii  enc©        .      ,  "t'oOl,   tr'«  of^na   to  l»«    '•B/able   pitriniunt 
to  t' e   rroA  '•.f  said  ordlnanoe,   the  J,«^■.©   tcj  be 

t  of  ren;  f,;o.  42,   15>31-19u2  Annual 

rietlon  lO©. 

prll  18,  1958  -  ^.ver  on©  wielt* 

Huestlcm  on  adoption ...,.'» 

"lio.   11- 

Prtivldlng  for  .<*BjB»r>t  of  '"xrensos  of  Gharl©a 
\\    .toltz,  Chier  '3 

Offlo©,   at    'nnu-  ty 

•Recorders*     .iJuocietion  v,t  Ur.iiioriila, 
at    .nn    >lor>o,   on  ^pril  7.   8  eM   9,    1952. 
(C'3f]o  i«0.   3,08) 

■  ;.ow©t 
J  .harl©a   i.    itoltz,  of  tn© 

or*t<  Offlo©,    be  nnd   Is  hereby  to  b©  acr 
__   out  f r ^^'3  tlio     City  and     County  ..^f   ^an  oo. 


Ing  official    lutlea  fop  aal4  City  and  County  at  the 
aniatiiX  meotinf-  of  the     CoxiBty  H«coraers»   Aseooletlon 
of  California,  to  b«  held  at     an  Diego,  GRllfornie  , 
on  April  7,8  arid  9,   1932,  and  %}.&%  he  shfell  bo  en- 
titled  to  all  •xpensea  incidsnt  to  attoiideinee  at  »al4 
s»etin^  consonant  with   the     rovi;3ions    if   vPd inane© 
lio.  9.0561,  t)i»  saiT«  to  be  paytible  pursuant  to  the 
proviaio  16    :f  sold  or<ii«ai»o«  otit  of  Budget  Item  15a, 
Aiinoal  Appropriation  ordlnnnoe  of  1931-195E. 

April  IB,  19,'>Z  «  orer  oa»  «»ek« 

question  on  ad opticm* . ..« •••. " 

"i^*  IS* 

ProTldins  for  P&ya«it  of  isixpense*  of  .^iss  £• 
^henck  fcrai     ts»   Esther  .;ehwattz,  County 
».elfare  lieportise  nt ,   in    ittendlng  the 
California  Conference  it    social    vork 
at  P.  1  vera! tie,  Ualilbrnia,  i.iay  1-5,  ISilUt, 
(aode  iiO.  1^*0^} 

'•  '  "  .    17is,  4is   r^'llows: 

,  '■-   'ui^s  &u{:enie   :^henok,  Director  of  County 

uxiurv    -e     iL;:c3it,  and  crs.   isther  Jehwarta,  assistant, 
be  fiJia  :  re     ur^  -iy  conjsidered  r.s  obsent  frora  the   City 
Rjid  Uo\jnty  o;    „&n   ■  rt;   ciaoo,  under  aiithority  of  la^i , 
for  tbe  purpooe  of   >erfon&lng  off  dotal  duties  for  said 
:Uv   BJO<i  County  at  the  Uallfornia  Uonferenee  of   .;>oolal 
,  to  bo  held  at  ilverslde,  C;iiifornia,  May  1  to  5, 
Ijv^::,  and  tht:  t  they  thall  b«  entitleo   to   all  expenses 
iuoidcnt  to  atteudtnce  at  said  x^etln^;  oonsonant  v«  ith 
the   ..rovii  i -iis    -f  oj^g  inan ce  uo»  9.0501,  tUe  ssiae  to  be 
payable  pursut-nt  to  the  provlaions  of  said  ovAlB&iws 
oiit  fif  iip ,)roprlet ion  {ii>4  (County  i^ielffare  &«partJwnt)« 


<<T}eatloa  on  adoption. 


I   ;  7e  before  tm  an  Ordinanoo  of  tiirriil&r  p\;rport 

wherein  eort:  loers  and  employees  of  the  ■  eoreatlon  r^part- 

a»ent    *  to  uo  «iilowed  ti^eir  expenses  while  attondlfi^  an 

inter  x  ooxiventlon  of  persons  intoreatod   in  reoreation  wort:. 

AS  far  as  tlie    iheriff  end  Chief  ^nuty  Peoorder     toltz 
are  c  jric  rncd,    tricy  aro  each  ei. titled  to  their  rosncctlvi  :'s, 

not   to  oxoeed   fifty   dollars  Oboh,  as  jvbdiviiiion  li   of    .cc  •  ^u7, 

i'olitioal  Code,    nr'^  Tides  lor  uaeh  an  allowunoe  tu  t'io     ..hejrii'f  ead 


#» 


Recorder  to  cover   t*^e  expen»«  of  attending  the  annual  oonventioni 
of  %3attiv  at-jocictli-ns.        In  the  case  of  i.r.   jtoita,   1  imderstand 
that  the  He.  Ijsiself  did  not  attend  tl,a  coiiTention ,  but 

delegated  t  .y  to  Ida  deputy.        Ihio  lie  had  e  riai;t  to  do,  h.nd 

hie  deputy  is  ©ititied  to  Kin  expenae*  for  he  was  In  utteiidanoe  et 
tis«  cojwentiun  represent in£  his   -^vperloT  who  xius  absent. 
TUereforo  it  is  randaU/ry  upon  yc«j   to  alio.??  fc      r.      i'itz^.ei'aid  tnd 
to  ;.r.     wtoltz  the  expense  or  attending  tlsetr  reauective  conven- 
tions not   to  exceed  fifty  dollars  in  &»ch  cbso. 

is  to   tlioji©  empi'-jyeee  who  h&r&  attended  cr  «feo  Bsgr  4«»lre 
to  attend  Cceiventioas  or  aeetings  s#iieh  laay  pertsin  to   1Ss»tr  res- 
pect ivo    jfiloes,   1  ai'i  of  the  opinion  that  t::©  allowenee  of  expenaea 
for  s-?oh  a  pwrpoy©  is  one  ishlch,  to  a  iare©  extent,  rests  in  the 
sound  discretion  of  your  Board.       If  you  should  determine  that  tlie 
City  is  to  he  benefited  by  auoh  atleadanee,  tuc  expense  is  a  proper 
churce  against  the  City;     provided,  of  ccmrse,   there  are  available 
fvndis. 

^ee  l^e'.uiilin,  l'^xn^  Corp.    ..ectioa  841.     "iJo  expendiU're 
oan  ho  uJ lowed  loGMlly  except  in  a  cleer  case  whoro  the  welfare 
of  to   coraciunity  end  ita   inliabitants  is   involved,  end  diirect 
benefit  reaultu  to  the  miblio.'' 

Also  -  '^The  true  test  Is  &11  suo&  caues   is,  did  the  act 
doije  by  the  officer  relate  to  a  Eiatuer  in  which  t!\e  local  corpora- 
tion had  an  interest." 

In  the  ease  of  Burns  vs.  City  of  l^shvilie,  avoided  by 
the  Supreme    dourt  of     Te;  o,   and  reported   in  liSl  .:,.';•  828, 

the     Court  r<eld  that  the  v  of  a  ooluiCilr-i^i    in  f:olnK;  from 

Nashville  to  ;ew  Yoj*k  to  iixViiijX,iQ&te  how  ce  tain  atro^t  jxtvlng 
was  done,  waa  a  proper  chart.a  ueeiu.  t  the  treasury. 

section  niO  of  our  Cliarter  eanter^liites  th   t  in  certain 
oases  travelling:  e  may  be  allowed,  but  does  not  state  what 

these  eases  are.  .^re  we  are  relegated  to  the  gensiral  l&w 

upon  the  aubject     v.:.ich  is  as  eteted  above. 

You  ore  therefore  auvised  that  if,   in  y  iir  opinion,   the 
elty  r'v  ita  in*'chitants  will  be  benefitted  by  its  olficere  or 
e  ;  uiectijjf-u  of  tloae  engaged   in  aisiilar  work, 

y  ,    .     rsuniit  to    ,ection  219  of  the  Ci.arter,   allow    to 

fiucii  Oi'iicer    j:    u.nloyee   the  ex:>en»e  of  svioh  attendanoe.        rhe 
benefit  need  not  be  a  monetary  one.       The  fact  tuat  an  officer  or 
employee  will  be  able  to  rjore  efficiently  oar  econor.lctily  perf 'Xsa 
his   cff   r.cr  Quties,   vo-  Id  be  a  benefit    tc  the     City;      us  vsrould 
the   Investigatinji  of  in-, rove v  ds  of  doing  the  work  Incident 

to  the   ,>artlcular  ofiieer  or  .       _.,  .-e  lifi'octod.        Tbe  nxuaber   of 
eiTiployoes  v»ho  Siay  attend  bnd   ti>.<a  «iatance  which   they  t.ro   to   travel 
is  a  liiatter  which  you  laust  regulate*       It  ui^^ht  t>e  qidte  pro>er 


ilosfa.  I. 


;>* 


to  psiwlt  ••▼•mX  •i8|>loy«i*ii  tlm  tacfmn.am  cf  attend ini;  m.  lottetiai;  in 

an  adjoining  city;     but  Xhu  aer:©  rule  sil^it  not  apply  if  they  were 
to  travel  iicroos  t>!e  oontlnent.       Th©  exposiae  isust  be  rc&sor.abl© 
and   the  benefit  cosazieneurtite  with   said  expense.       You  arc  advised 

acoordiiigly. 


,incor<5li', 
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of  sapervisore. 
City  EaU, 
jen  iNTaxiclaco,  Calif* 


s^^^ 


July  14,    1932  • 


JSTBJnCTj     Resident Ittl  q.\i&liriOvntloni3  of  Teacliers. 

Gentler-©  ni  HJ,.:^siJx 

km&t  school  vix,  priaoipals,  etc    ,  reside  within  the 

City  end  Count.,    of  ^ac.  jco? 

iirticle  13  of  theJbles  end  f^gulations  of  the  Boerd  of 
Education  provides  as  follows; 

••ARTICLE  XIII 

Kssldentlal  .vualifleatloa  of  i,j^loye«s 

General : 

ieotion  !•       Ail  teeohers  and  all  ts  aad 

eifrployees  v/ho  haTo  hoov.  r,~v  o-'.ted  %o    !>  .vice 

shell  beco  e  resi  ity  and  Uovinty   of  jan 

Frnnciaeo  within  ■  t.r^  after  their  apT>oint- 

laent  and  remain  auoh  residents  d-urlng  their  eTflploymcn  tj 

1),  however,  that   in  case  of  s>ic>jiet;s  ox  «pecial 
I  .  tisiioes,   the  Board  inay  by  r-3i:ol'3tlon  axtcnd  the 

time  therein  daairnatei,  and,  f  vre,  all   tetiohers 

and  all  ofi'lcern  &ad  eifiployeea        <         a  already  real- 
dents  of  the  City  end     County  of  ,ian  Fra'iciaco,   3\ilj  1, 
19SS,   shall  regain  such    realdonta  dnrini;;  their  orai)loy« 
raent." 

An  eacaraination  of  tliia  mle  of  the  }305jrd  indicfites  thf<t 
all  teiicliers,  principala,  etc,  should  be  subject  to  the  rule  anve 
find  except  those  who  were  teachers  and  not  resiuents  prior  to  the 
adoption  of  the  rule.  This  reaaonintj  la  determiriuble  by  a  read- 
ing of  the  entire  provision  und  I  aia  informed  t)  at  it  h&a  been  so 
ooratrued  by  the  Bo&rd  of  i.duoation  ainee  its  pausaf'e. 

juob  a  rule  as  the  forego ing  is  clearly  discriziiinatory 
since  it  dieoriialnatea  in  favor  of  th-e   teuohers  w!:o  were   in  the 
service  prior  to  the  establishaent  of  the  i-ule,   and  i.ilitutos 
a^ttinst  those  who  cane   into  the  depai'tinent  aubaequent  to   its 
passae^e  aM  also  %tm  teachers  residing  in  ^an  ?ranoisoo  at  the 
tiiae  of  its  passage* 


In     STUART  Ve.    -V.^vKD      F  :■  ;X;C;\TI(;K  cr  ..>-J.  CC  , 

i::8  ?»••  71£,   the  (.otjrt  held   that   It  was  IsiBubcapdixu  uj         ^n  the 
part  of  ti  teacUer  to  fail  to  cu  v^iy  with  a  rofaauanbi*  rule  of  the 
Bojird.       The  forego Jng  rule  Is  aot  loa^o  abl*  beeauua  oi    it.-,  dis- 
oriJ&lnatory  fef.t\?res  an^  la  tharafore  void. 

TlMS  ijan  }>^nelaoo  Qimvt&v  provides  t  .at.  ail  acricers  urd 
employs* s  of   the  City  and  County  of  ^aa  Frauoi^co  si; ail  bis  resi- 
dentii  thcjreof.       .^e  ^eotion  7,  Jan  Fraiiolsoo  Cherter. 

However,  on  July  SI',  1912,  i^eroy  V".   Lone*  tiJfiJi  W^e  Glty 
ttorriey  of  Jan  Francisco,  rxiled  Us  at  a  uiiailir  oiu.rtor  r>rovli  ion 
«*lth  respeot  to  reaidonco  \li^ui  uot  aypi^auble  to   teatjiiera*        -io 
ficptJwr  held   thet  a  reasonable  rvjtle   pT'JVidiiig  for  re^^idenoe  rai^'ht 
be  t>«(fi8eA  by  the  }3o«rd  of  :id\jCfction. 

I  axe  Inclljaad  t^  beiierve  that  tii©  opinion  of  £iy  prede- 

oe  sor,   1  eroy  V.   Long,   Id  ^     -     tlitt  tho  provluion  c.f  tie© 

V    r  rter  of  ..en  I'^pan.clsoo  v.  '<■   to  rcsidenoc  does  not  ep  ply 

t     r.cliool  tet  cV.ers  b'       thu^    ^  'f  ilducation  jaay  pa^s  a 

rule  co:..peIlin,:  rcsi  :once.  ale,  of  couret,  stoxiid  h4»ve 

tu  ppr)iy   t     fill  vevoher  ,   ate.        wOre   I  to  kold  that 

V.a    .Tretient  rniQ  ft",B  rs  ,  h  I  do  not,   I  woL-id  say   thut 

t.  teeo^ser  ft.lli  ;-  t  .i..  ii.  ty  reaslnir;is  a  resident  of 

c,  f.uthsjr  cowmunity  ¥^  -ubiect  to  sal&ry  r«rfeitur«3  but 

molA  «lj  f "  liJCt  :.i  OS  of  insubcrdiimtioji  as 

proTlde4  :  ir-n  5.6.  ol  Code. 

It  is  therefore  riy  opinion  that,  undet*  the  present  rule 
of  the  BoerU   of  -..o'toatlon,   sc'iool  toacfcers,  pri  ,  etc    ,  need 

not  be  resldentiS  of  tb.e  City  ojiA   County  of  ^an  uoj      that 

In  no  event  are  school  tt-aohers,  nrluoipel.v ,  oto.,  i-ulject  to  the 
provieioii  of  the  .-an  Franc;!  :30o  ?^;rtjr  vltb  rysoect  t*,-  x'Ciiidenee ; 
and  th&t,   ohoulJ  t/ o  ^oard  of  Ion  ao  desire,  &  rule  laty  bo 

adopted  coia^Ilinc  residence  •  art  of  r.ll   teuchera,  princi- 

pele,  etc. 

Ke  ope  otfi  illy. 


rnr 


To  the 

Board  cf  .^ducatir;n. 


J  ^  ] 


July  15,   1938 

SUBJibCT:        Turlock  Irrigation  Dlstrlot 
Claim  Valid. 

iSiH      IQ 

0«Qtl«&on: 

The  Tor  look;  Irrigation     District  has  prestntvd  a 
olai::.  to   you  d&tefl   June  4,    1932,    coT«rlng  9,078,840  kllowBtt 
hours,    In  the  sum  of  |?6, 759.49. 

GPI    ION 

Prior   to  the   date  etcted,    this   olalsc  w&a  called 
to  the  attention  of   the  Commleslon  through  reports  of  h'-x , 
M.   \i,   0*Shsughnessy,   ¥r.   Oat  and  the   'riter,    who  explained 
how  this   claim  arose  and   giving  the  results  of  laeetlnea  with 
Mr.   Thorafis  Boone  of  ''odesto,   attorney  for  the  Turlock  Irrigation 
Dlstrlot. 

30  that   the  merabera  of   the  Coaunlaslon  Uiay  feel 
thoroughly  satisfied   of  the    justnees  of  this   claim,    I   have  been 
requested   to  advise  you  of   the  provisions  of   the  weker  ^  ct 
that  Is  the  basis  of  the  olal^i  In  question.  Last  year  there 

was  a   serious  shortage  of  y^Xvt,    as   you    are  well  avare,   and   the 
city  stored  water  that  normally  should  hevs  been  allowed  to  flow 
Into   the  Don  Pedro    ^essrrolr  of  the  Turlock  Irrigation  District. 
\.\T,   C*Shaughnc8sy  and  Mr.   Ost  were  very  desirous  of  retaining 
this  water  for  the  purpose  of  gen ^-ra ting  electric   power  at  our 
^loccasln  Tower  Plant   because  of    the  revenues    Lhat  could   be 
derived  therefrom  through  the  existing  contract  with  the  Pbclfic 
Gas  and  Electric  Company.     Denand  wbs  made  by  the  Turlock  Ir> 
rlgatlon  District  for  this  water  that  should  have  been  released 
to  the  District,    as  it   in  turn  desired  it  for  the  noanufacture 
of  power,   end   from   the   information  supplied  me,    this  district 
has  a  iaurket   for  all  power  for  which  it  has  facilities  for 
f^enoruting.        In  negotiatinir  with  the  District  It  w&s  af;reed 
the  city  would   retain  this  water  and  pans  it   tlirough  the 
I^oocasin  Power  Plant   in  tine  to  take  care  of   the  District's 
Irrigation  needs.     This  was  done.  The  engineers  explained 

that  by  retaining  the  water  in   storage  it   lowers  the  elevation 
of  the  water  in  the  District's  Don  I'edro  Heservoir,   with  the 
result   that  the  District   is  unable  to  generate  ae  much  power 
as  It  normally  would  if   the  city  had  released   the  amount  of 
water  we     were  oblicoted  to.        The  bill  of  the  Turlock  Irrigation 
District  represents    the   loss  in  revenue  in  the  sale  of  electric 
•nergj  that   the  District  would   have  realized   aad   the  water  been 
relsKsed   ut    the   tine  requested.        The  emrineers   inform  me  that 
they  h«re  made  a  careful  check  of  the  figures   involved  and  that 
the  amount  of  9,078,840   kilowatt  hours  v^   s   the   loss   in  kilowatt 
hours   to  the  District,    and   in  money  represented  a  lose   in  revenue 
of  ^26,759.49. 
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The  pertinent  parts  of  the    ia)cer  .  ot  that  relate  to 
the  Turlock  Irrlgrttion  Diatrict  are  found  In  Section  9,    aub- 
dlTislon  "Fifth"   lb  J  and   lo),    which   r«ad  in  part  as   followe: 

"(b)  That   the  said   f^rantee  shall  reeoginxe  the  prior 
rights   of   the     odfaeto   Irrif^ation  District  end  the  Tur- 
loolc  Irrigation  Di strict  as  now  constituted  under  the 
laws  of  the  State  of  California,   or  as  said  districts  tmf 
bo  hereafter  enlarged  to  contain  in  the  a^^^egate  not 
to  exceed  three  hundr&d   thousend  acres  of   land,    to  re- 
ceiTe  two   thousond    three  humired   and  fifty  seooad-fetit 
of  the  natural   daily  flow  of   the  Tuoliwme  RlTsr,   measured 
at  the   La  Grange  Dsb,   whenever    the  aarae  can  be  beneficially 
used  by  said  irrigation  districts,    and    ihat  the  grantee  shall 
never  interfere  with  aold  rif^hts. 

(oj  That  Trtxenover  said  irri^tion  districts  reoalTe  at 
the   La  Orange  Dam  less  then  two  thousand  three  hundred  end 
fifty  second-feet  of  water,    and  when  it   is  necessary  for 
their  beneficial  use   to  receive  more  winter  the  said  grantee 
shell  release  free  of  charge,   out  of  the  m  tural  daily 
flow  of  the   streams  which  it  it  as   interce  >ted,    so  much 
water  as  may  be  neoessary  for   the  beneficial  use  of   said 
irrigation  districts  not  exceeding  an  amount   which,   with  the 
waters  of  the  Tuolumne  and  its  tributaries,   will  cause  a 
flow  at  La  Orange  Dam  of  two  thousend  three  hunlrec!   and 
fifty  second-feet;    and  shall   also  recognize   the  rir:hts  of 
the  said   irrigation  districts  to  the  extent  of  four  thousand 
second-feot  of  wuter   out  of   the  natural  daily  flow  of  the 
Tuolumne  Hiver  for  combined  direct  use  and  collection  into 
storage   reservoirs  as  aiay  be  provided  by  said   irrigation 
districts,   during  the  period  of  sixty  days  lm;aediately 
following  and  Including  April  fifteenth  of  each  year,   and 
•  shall  during  such  period  release  free  of  charge  such  quantity 
of  water  as  laay  be  necee^ery  to  secure  to  the  said   irrigation 
districts  such  four  thousand  seoond-fe "t  flow  or  portion 
thereof  as  the   uaid  irrirttion  districts  are  capable  of 
beneficially  directly  using  and  storing  below  Jawbone  Creek: 
irovided.    ho  wave  ^.    Tljat  at  such  times  as  the  agrregate  dally 
natural  flow  of  the  watershed  of  the  Tuolumne  and  its 
tributaries  measured  at  the  La  Grange  Dam  shall  be  less 
than  said  districts  can  benefioially  use  and   less  than  two 
thousand  three  hundred   and  fifty  second-feet,    then  and  in 
that  event  the  t^ald   grantee  shall  release,    free  of  charge, 
the  entire  na'tural  daily  flow  of  the   streams  which  it  has 
under  this   grant  intercepted." 

In  view  of  the  information  furnished  by  our  engineers 
end   the  provisions  of    the  Act  above  iiuoted,    it  is  my  opinion  that 
this   claim   is    Just  and   should    be  paid. 

Yours  truly, 

r  V,.      .-..,«*.        ^        .      .         iUBLIC  UriUrihJ  COUNJEL 
Fnibllc  Itilities  Commisrion 
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July  Hi,  IftbSi. 

XBJKCTj      ^Vcriff'si   FfOTcrt;. 

Gentle  ©Hi 

This  office  is  in  receipt  of  6  request  for  an 

oninion,  as  follc«?s: 


In  the    >h©riff's  Office  of  the  City  and  County  of 
..an  ?ra  iclsco  there  at*  two  DOj^itions  of  farmer.        I  dettire 
to  know  what  aaiary  fl)iu,.ld  be    inid  to  the  iioiders  of  these 
pOijltl-na.       r:oth  of  t';C  pe/sona  eeployod   in  tliose  posltlona 
were    in  the  esiploy  uf  t:  e  City  ?>"'"    '   --t;    '  =  '"       -    -^a-oisoo 
for  B8VOT.1  yesrs  past. 

onrgoi: 

The  Budget  of  tlie  City  and  Co^uaty  of  wan  yrisicisoo 
for  tho  year  1933^1933  provides  for  twD    farsaers  at  -^EOO.OO 
per  south  to  do  work  in  c  jmjkeotiori  with  tho  office  of    /;eriff- 

Tlie  Salary  ordinance  provides  that  f ar;  ero  siiail 
receive  a  sjslery  of  ^;  135 .00  per  rs^iitli. 

in  view  of  t?ie  fact  that  tLe       ~  *      -*oseat 

hoiaing  the  poaitlons  of  fariser  iu  the  j.oe  are 

inourrfticnt  aa  of  January  iat,  lS,il,   it  io  ..^   u^im-^n.   iiitil  tttey 
ere  C'- titled   to  ;^200«00     or  rrjoath  beoav? e  of  tlic     rovihions 
of    .:,ctloii  71  of   t'.e  Carter  w  Mel.   -ircvides   that  idl   ixioiu:i- 
Lciti;  K^dHing  poaitioas   jri  Ju;ju;-ry  lat,   lv»;i,    sl'.uii  be    jaid 
t  ^  ii'/ed  by   t.Uea  on  t.iat  dute.        T/at   ;ajO',.ld   the 

nts  losve  tljflir  ixj-slti  UiS,  newly  appoxaUid 
ive  ouly  tbe  entreiioe  salary,   to-wlt, 


Rettpeotfully  subiaitted. 


Gity  Attoriioy. 


Citv   }\nll. 


August  1,  1932. 

SUBJECT:   In  re  Licenses  upon  iservioe  Stations 
and  Gasoline  Filling  Stations. 

Gentlemen: 

I  6un  in  receipt  of  the  reiiuest  of  Supervisor  Gallagher,  that 
I  advise  you  if  the  amount  of  the  tax  provided  by  ordinance  enacted  by 
yoxir  Board  to  be  paid  by  those  engaged  in  the  conduct  of  service 
•tations  must  be  limited  to  the  reasonable  cost  of  the  regulation  of 
•aid  stations,  or  whether  it  is  permissible  for  your  Board  to  fix  the 
license  to  be  paid  at  an  amount  exceeding  the  cost  of  such  regulation. 
In  other  words,  are  you  limited  to  licensing  these  stations  for  regu- 
lation only,  or  may  you  license  them  for  revenue  also. 

OPINION 

If  you  are  limited  to  licensing  merely  for  regulation,  then 
the  amount  of  the  tax  should  be  based  upon  the  cost  of  the  regulation, 
and  in  determining  this  cost  you  may  take  into  consideration,  "not 
merely  the  expense  of  direct  regulation,  but  all  the  incidental  conse- 
quences that  may  be  likely  to  subject  the  public  to  cost  in  consequence 
of  the  business  licensed". 

See: 

COUNTT  OF  PLUMAS  V.  WHEELER, 
149  Cal.  758. 

I  cannot,  however,  bring  myself  to  believe  that  under  the  pro- 
visions of  our  present  charter  you  have  not  the  right  to  license  these 
particular  callings  for  revenue  as  well  as  for  regulation,  for  if  you 
have  not,  then  you  have  no  power  to  fix  the  license  charge  for  the  con- 
duct of  any  business,  calling  or  occupation  at  an  amount  beyond  the 
cost  of  the  regulation  thereof. 

I  take  it  that  it  will  be  admitted  that  service  stations  and 
gasoline  filling  stations  are  subject  to  regulation  under  the  exercise 
of  the  police  power  vested  in  your  Board.  Section  24  of  the  charter 
authorizes  you  to  license  and  regulate  such  business  or  privileges. 
The  pertinent  language  of  the  section  being  as  follows: 

"The  board  of  supervisors  shall  regulate,  by  ordi- 
nance, the  issuance  and  revocation  of  licenses  and  oermits 
for  the  use  of,  obstruction  of  or  encroacliment  on  public 
streets  and  places,  exclusive  of  the  granting  of  franchises 
governed  by  other  provisions  of  this  charter;  and  for  the 
operation  of  businesses  or  privileges  which  affect  the  health, 
fire-prevention,  fire-fighting,  crime,  policing,  welfare  or 
zoning  conditions  of  or  in  the  city  and  county,  and  for  such 
other  matters  as  the  board  of  supervisors  may  deem  advisable. 
Such  ordinance  shall  fix  the  fees  or  licenses  to  be  charged. 
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which  shall   be  not  less  than   the   cost  to  the   city  and 
county  of  regulation  and   inspection;   *   *  *  ♦^ 

3)C   >{(   ^   IfC   3(C   3|C 

"No  license  tax  shall  be  inposed  on  any  seller  or  man- 
ufacturer of  goods,  wares  or  merchandise  operating  at  a 
fixed  place  of  business  in  the  city  and  county,  except  such 
as  require  permits  or  licenses  in  accordance  with  or  under 
authority  of  any  local  health,  sanitary  or  other  ordinance 
under  the  police  power." 

It  is  evident  that  the  charter  framers  by  the  use  of  the 
language  contained  in  the  last  paragraph  quoted  intended  to  continue 
in  force  the  provision  of  the  old  chaciter  which  authorized  tiie  Board 
of  Supervisors  to  levy  license  tax,  which  vroviaion  is  found  in  Sub, 
15,  Seo.  1,  Chap.  II,  Art.  II,  and  which  read  as  follows: 

"Subjeot  to  the  provisions,  limitations  and  restrict- 
ions in  this  charter  contained,  the  Board  of  Supervisors 
shall  have  power: 

"15.  To  impose  license  taxes  and  to  provide  for  the 
collection  thereof;  but  no  license  taxes  shall  be  imposed 
upon  any  person  who,  at  euiy  fixed  place  of  business  in  the 
City  and  County,  sells  or  manufactures  goods,  wares  or 
merchandise,  except  such  as  require  permits  from  the  Board 
of  Police  Commissioners  as  provided  in  this  charter." 

Hon.  FraiUclin  K.  Lane  held  that  this  provision  of  the  chart- 
er authorized  the  i3oard  of  Supervisors  to  license  any  business  not 
coming  within  the  exception  contained  in  the  section. 

See: 

LJiNE'3  OPINION,  November  27,  1899. 

That  this  power  still  rests  in  your  Board  is  born«  out  by 
the  language  found  in  Sections  2  and  9  of  our  present  charter.  The 
pertinent  portion  of  Section  2  reading  as  follows: 

"All  functions  of  the  city  and  county,  and  the  powers 
and  duties  of  officers  and  employees  charged  with  the  par- 
fcrmanoe  therefor,  as  these  shall  have  been  apportioned 
among  departments  and  offices,  and  institutions,  utilities, 
bureaus  or  other  subdivisions  thereof,  as  existing  at  the 
time  this  charter  shall  go  into  effect,  shall  continue  to 
be  the  functions  of  such  departments  and  offices  and  the 
powers  and  duties  of  officers  and  employees  assigned 
thereto,  except  as  in,  or  under  authority  of,  this  chart- 
er otherwise  specifically  provided." 

Also  in  Section  9: 

"The  powers  of  the  city  and  county,  except  the  powers 
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reserved  to  the  people  or  delegated  to  other  offioials, 
boards  or  commissions  by  this  charter,  shall  be  vested  in 
the  board  of  supervisors  and  shall  be  exercised  os  pro- 
vided in  this  charter." 

Under  the  authority  of  Sub.  15  of  the  old  charter  above  men- 
tioned the  power  of  the  Board  >f  Supervisors  to  license  for  both  rev- 
enue and  regul^'tion  was  sustained  by  the  District  Court  of  Appeal, 

See: 

In  re  HiaGINS, 

50  Gal.  App.  53S. 

The  case  dealt  with  the  right  of  the  board  to  tax  those 
dealing  in  second  hand  automobiles,  the  license  fixing  a  tax  of 
|50.00  per  quarter.  In  disposing  of  Hie   case,  the  court  said: 

"In  such  oases  as  this  certain  fundamental  rules 
should  be  borne  in  mind.  They  are  so  well  known  that  citation 
of  authority  is  unnecessary,  bixt  since  they  are  sometimes 
overlooked,  a  reference  to  them  is  not  amiss.   (1)  No  legis- 
lative enactment  will  be  declared  unconstitutional  unless  no 
other  reasonable  conclusion  i«5  possible.   Government  cannot 
exist  without  recourse  to  the  power  of  taxation.   (2)   \yhat 
things  are  subject  to  taxation, and  the  amount  and  method  of 
levying  and  collecting  taxes,  are  essentially  matters  of 
legislative  concern  with  nAiich  the  courts  will  not  inter- 
fere unless  some  provision  of  the  constitution  is  clearly 
violated.   (2)  The  same  general  rules  apply  to  license 
taxes  for  revenue  as  to  other  taxes,  as  also  to  license 
fees  anacted  under  the  police  power  of  the  state  in  matters 
affecting  the  public  health,  safety,  or  morals.  The  power 
to  tax  and  to  collect  license  fees  xinder  the  police  power 
must  be  found  in  the  generic  law. 

(4)  The  charter  of  San  Francisco  (art.  II,  c. 
2,  sec.  1,  subd  15)  provides  that  the  board  of  supervisors 
shall  have  power  'to  impose  license  taxes  and  to  provide 
for  the  collection  thereof;  but  no  license  taxes  shall  be 
imposed  upon  any  person  who,  at  any  fixed  place  of  business 
*  *  *  *  sells  or  manufactures  goods,  wares  or  merchandise, 
except  such  as  require  Dermits  from  the  board  of  police 
commissioners  as  provided  in  this  charter'." 

♦  ♦>!•.***♦ 

"The  argument  that  the  section  of  the  ordinance 
must  be  considered  only  as  a  revenue  measure  is  without  force. 
(5)  Under  subdivision  15,  section  1  of  chapter  2,  article 
II,  of  the  charter,  while  the  supervisors  have  no  general 
power  to  levy  a  tax  upon  the  business  of  those  who  sell  mer- 
chandise at  a  fixed  place  of  business,  they  have  such  power 
if  the  business  is  one  requiring  a  permit  from  the  police 
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oonimisslon.  As  to  the  latter  kindsof  business,  the  super- 
visors have  power  also  to  charge  a  license  or  peiroit  fee. 
There  is  nothing  in  the  decision  of  the  supreme  court  in 
RAPP  &  SON  V.  KIEL,  159  Gal.  702,  (115  Pao.  651),  nor  that 
of  this  court  in  the  MATTER  OF  DEES,  ante,  p.  11  (194  Pao. 
717),  which  helps  the  petitioner  here.  In  the  Rapp  case, 
as  in  the  Dees  case,  the  imposition,  whether  considered  as 
a  tax  in  Its  techioal  sense  or  a  permit  fee  under  the 
police  power,  could  not  be  uoheld  because  in  each  case  it 
was  a  charge  on  a  business  within  the  protection  of  the 
charter  provision  and  not  within  the  exception,   (6)   A 
dealer  in  second-hand  merchandise  is  within  the  exception 
wnioh  permits  the  license  charge  to  be  made  whether  con- 
sidered as  a  revenue  or  a  police  measure." 

However,  I  do  not  believe  that  we  are  relegated  entirely  to 
the  old  charter  to  sustain  our  right  to  levy  license  taxes  beyond 
the  cost  of  regulation.  Section  24  gives  the  right  to  the  Board  of 
Supervisors  to  both  regulate  and  license.   If  the  power  was  laerely  to 
regulate  it  might  be  possible  that  you  were  so  limited,  but  being 
authorized  to  both  regulate  and  license  the  rule  is  different.   And 
furthermore,  this  view  is  sustained  by  the  charter  language  itself, 
to-wlt; 

"Such  ordinance  shall  fix  the  fees  or  licenses  to 
be  charged,  which  shall  be  not  less  than  the  cost  to  the 
city  and  county  or  regulation  and  inspection." 


see: 


As  to  the  effect  of  the  power  to  both  license  and  regulate, 


EX  PARTS  FRAITK, 
52  Gal.  606, 

^ere  the  Supreme  Court  of  this  state  said: 

"It  becomes  aiaterial,  therefore,  to  imiuire  what 
powers  have  been  conferred  upon  the  Board  of  fnpervisors 
of  San  Francisco  in  respect  to  licensing  occupations.   By 
the  third  section  of  the  Act  of  March  20th,  1872,  (Statutes 
1871-2,  p.  756)  it  is  provided  that  the  Board  of  rupervls- 
ors  shall  have  power,  by  ordinance,  *to  license  and  regu- 
late all  such  callings,  trades,  and  employments  as  the 
public  good  may  require  to  be  licensed  and  regulated,  and 
as  are  not  rohibited  by  law.'   V«hen  the  power  conferred 
upon  the  corporation,  as  in  this  case,  is  to  'license  and 
rogulate*  callings  and  occupations,  a  ueetion  has  somfc- 
times  arisen  in  the  Courts  whether,  under  such  e  grant  of 
power,  the  corporation  could  exact  license  fees  for 
purposes  of  revenue,  or  should  be  limited  to  a  sum  reason- 
ably sufficient  to  defray  the  expense  of  granting  the 
license.   (Dillon  on  Municipal  Corporations,  sec.  291.) 
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"But  the  rule,  as  stated  by  Judge  Dillon,  is, 
that  in  constructing  the  words  of  the  grant  the  isftiole  chart- 
er and  the  general  legislation  of  the  State  respecting  the 
subjeot-caatter  must  be  consulted  in  order  to  determine 
whether  by  the  terms  'license  and  regulate*  it  was  intend- 
ed to  authorize  licenses  for  purposes  of  revenue.  Acting 
on  this  rule  of  interpretation,  we  are  of  opinion  that 
it  was  intended  to  authorize  the  City  and  Coixnty  of  Kan 
Francisco  to  exact  license  fees  as  a  source  of  revenue. 
There  are,  however,  certain  rules  adopted  by  the  Courts 
in  construing  the  ordinances  of  a  municipal  coiporation, 
passed  under  e  general  power  conferred  by  statute  on  the 
corporation  to  pass  ordinances  on  a  given  subject,  #iich 
it  is  uecessary  to  consider.  An  ordinance  passed  under 
a  general  authority  of  tliis  nature  must  be,  first,  'reason- 
able, consonant  with  the  general  powers  and  purposes  of 
the  corporation,  and  not  inconsistent  with  the  laws  or 
policy  of  the  .':tate';  second,  it  must  not  be  oppressive; 
third,  it  must  be  Impartisil,  fair,  and  general;  fourth, 
it  nitiy  roij-ulate  but  must  not  restrain  trade.   (Dillon  on 
Municipal  Corporations,  sees.  253  to  257  inclusive,  and 
authorities  there  cited.)" 


Also: 


SAN  JOSE  V.  SAN  JOSE  AND  S.  C.  RY. , 
53  Cal.  475. 


And  aleo  the  more  recent  case  of  - 

IN  RE  NOWAK, 

134  Cal.  701. 

In  this  case  the   court  said: 

"Cecticn  2  of  article  I  of  the  charter  of  the 
city  of  Los  Angeles,    relating  to   the    enforcement  of   the 
ordinances   of   that   city,   reads  as   follows:      *The  city  of 
Los  ijigeles,    in  addition  to  any  other  powers  now  held   by 
and   that  nay  hereafter  be  granted  to   1 t  under   the   con- 
stitution,  or  laws  of   the   state,    shall  hnve  the   right 
and  power  *   "^   *   *    (21)      '.'.o  license  and   regulate  under 
general  and  uniform  laws,  any  lawful  business  or  call- 
ing;   to  fix  the   amount  of  license   tax  thereon,    and  to 
prescribe  the  raanner  of  enforcing  the   same.*      Petitioner 
insists   that  tiie  use  of  the   term   'licfinse  and    regulatef, 
in  defining   the  power  of  the  city  over  lawful   businesses 
and  occupations,    restricts   the  municipality  to   the   ira- 
fositlon  of  license  taxes   for  purposes  of   regulation 
only,   and  we  are   indebted  to  counsel   for  a   learned  and 
comprehensive  analysis  of   riuthorltes  from  other   juris- 
dictions  in   support  of  t^iis  proposition.     However 
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persuasive  we  might  find  the  reasoning  of  the  cases  and 
texts  thus  oaiied  to  our  attention,  had  the  language 
In  qxiestion  never  received  interpretation  in  this  state, 
we  are  now  bound  by  previous  decisions  wherein  a  grant 
by  the  legislature  of  authority  to  'license  and  regulate* 
has  been  rield  to  include  authority  to  impose  a  license 
tax  for  revenue  only.   (Ex  parte  Frank,  52  Gal,  606,  28 
AM.  Rep.  642;  San  Jose  v.  San  Jose  Ti.  R.  Co.,  55  Gal. 
475;  Ex  parte  Braun,  141  Gal.  204,  74  Pac.  708." 

I  am  indebted  to  !..r.  Robert  MoGahie  for  certain  citations 
and  authorities  submitted  in  support  of  his  contention  that  your 
Board  cannot  provide  for  a  license  tax  beyond  the  cost  of  regulation. 
The  two  California  cases  which  he  cites  deal  with  oases  vdiere  the 
power  was  given  only  to  regiilate  and,  therefore,  are  not  pertinent 
to  the  present  inquiry.  He  also  cites  section  4041.14  of  the 
Political  Code.   The  J&upreme  Court  in  JJIX  VMRTE   BHAUN,  141  Gal.  203, 
held  that  a  similar  provision  adopted  by  the  iptate  Legislature  in 
1901  did  not  apply  to  chartered  cities. 

I  am,  therefore,  of  the  opinion  that  in  the  matter  of 
licensing  service  stations  or  gasoline  supply  stations,  you  r^re  not 
limited  in  fixing  the  amount  of  the  license  to  the  cost  of  regulation. 

I  wish  it  definitely  understood  that  in  answering  your  present 
inquiry  that  I  have  given  you  ray  opinion  merely  upon  the  question:. 
Are  you  prohibited  from  fixing  your  license  charge  at  more  than  the 
cost  of  regiilotion.  If  in  the  opinion  of  your  Board  the 

present  lio^rise  tax  charged  is  too  high,  unfair,  unreasonable  or  in 
any  way  discriminatory  you  are  justified  in  amending  it  to  meet  these 
objections,  if  they  do  exist. 

Sincerely  yours. 


CITY  ATTORNEY 


Board  of  Supervisors, 

City  Hall, 

San  franclsoo,    Galif* 


11 


./ 


vni 


.aricxjo 


tH-wc      ■  r.o'Xf.oni 


August   5,   1932. 

SUBJECT:     P«guletion  of  Poimd  and  Hentruction  of  i  ogs. 

D««r  Sir: 

In  jour  eoffiauniestion  of  the   S£nd  Inst,   you  »»k  three  questions: 

I.      v/hether  the   itoard   of   .iupervlsors  has  the 
power  of  regulation  of  the  dog  pound? 

S*      :?hether  the   method  used  in  the  destruotioa 
of  dogs  nay  be  regulated  by  said   i^oard  of 
Supervlsorev 

S,      vihether  said   Board  of   Superrlsors  roay  oorapel 
allocntlon  of  anioals  to  research  institutions 
for  experimental   purposes? 

OPINION 

The  pound  was  created  by  Ordinance  No.   r^S76   (New  ---eries),   in 
effect  July  1,   1915,  and   also   pursuant  to  .action  7  of  said  orfllnanoe, 
authorizing  the   "appointment    jf   some  suitable  person,   flrai,   corporation 
or  association  as  poundlceoper",   the  Society  for  the  Prevention  of   Jruel- 
ty  to  Anioals  was  nan^d  as  poundkeeper. 

The  above  ordinance  was  passed  pursuant  to   the  enabling  pro- 
visions of     ection  4041   (11)   of  our     olitioal  Code,   authorizing  the 
creation  of  pounds.     The  ordinance  follows  closely  the   orovislons  of 
our  state  law,   Aot  384,  Deering*s  iJeneral  Laws,   Stats.  1921,   p.   1306. 

The  pound  at  the  present  la  administered  by  the  uoclety  for 
the  Prevention  of  Cruelty  to  Aniitals  and  this  city  and  county  contrib- 
utes a  yearly  s\aa  to  help  defray  the  expenses  thereof. 

In   ^e  same  ordinance  provision  is  :aade  for   seizing  and  Im- 
pounding of  anlaals  under  certain  conditions;   destxniction  of  such  ani- 
mals is  also   authorized  by   said   ordinance,    and   such  aniaials  so    seized 
end  Impounded  may  be  sold,    if  not  redeemed  by  the   owners. 

Another  ordinance  provides  for  the  seizing  of  any  dog  irtiich  has 
bitten  any  j;>erson  and  the  irapoundinK  thereof  for  a  period  of  ten  days 
for   the   purpose  of  observation  as   to  the    presence  of  r!«bles,  and  author- 
izes destruction  if  such  disease  is   shown. 

The  estnblishraent  and  maintenance  of  dog  hospitals  is   the  sub- 
ject of  Ordinance  Ho,   956   (New  "eries),    in  effect  December  ?,    1909. 

It  will  thus  be  seen  that  the   questions  unbraced  within  the 
first   two  inquiries  have  been  fully  covered  by  our  ordinances;    the 
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pound  created  by  our  olty  and  control  thereof  is  retained,  and  even 
tho ^  it  be  contended  th' t  it  is  a  private  pound,  city  control  still 
obtain*  over  its  method  of  operation* 

Thst  auoh  regulation  comea  within  the  police  power  authorizing 
legislation  for  the  health  and  welfare  of  our  residents  is  well  settled 
and  nwerous  adjudications  sustain  the  validity  thereof. 

kiunioipalities  have  power  to  ..loviio   for  the  taking,  impound- 
ing, destruction  and  selling  of  dogs  found  running  at  large. 

STSBBINS  V.  UATER  (Kan.), 

16  Pao.  745; 
PBOPLS  V.  POLICB  BOARD  (N.  Y.  ) , 

£4  How.  Pr.  481 
MOVKRY  V.  SALISBURY, 

82  N.  C.  175. 

Licensing  of  dogs  is  valid. 

IIOPHAIL  V.   DE£>JVfi8   (Colo.), 

149  Pao.  £57; 
ROBBSRSON  v.  GIBSON  (Olcla.), 

162  ?ao«  1120. 

Dogs  aay  bo  auzslod* 

PSC^LS,    etc.    V.     VAFDffll, 
153  N.    Y.    S.    453. 

Authority  to  regulate  keeping  of  dogs  under   i)enalty  of  having 
thorn  sunsaarily  destroyed  is  within  the  police  power. 

BUIR  V.    FORiSEAK?, 

100  Mass.   136; 
aOKSY  V.    mom.   42  H.    H.    S73; 
I  MisaiR  V.    ST*-.T1S   (Neb,), 

5S  N      '"  •    589  • 
HUBBARD  'v  .  '  i'R  -  >.  TCI^    ( iitl oh .  ) , 

61  N.  '^.  209;  15  L.  H.  A.  249; 
HAVSR5T0WN  V.  WITMSR  (lid.), 

57  Atl.  965; 
DARNELL  V#  Sh.'J^ARD  (ionn. ), 

S  G.  ;.  (2d),  561. 

In  lUYOR,    OtO.   HAGSR.VTON,    et  al.   v.    'VITMER,    et  al.,   37    /tl.    VM,) 
966,   an  ordinance  similar  to  ours  was  under  attack  as  being  void  end  un- 
constitutional as  depriving  a   person  of   his   property  (dog)   without  due 
process  of  law. 

Ttie  charter  of  Hagerstown  contained  no  oxpresa  provision  in  re- 
lation to  dogs  or  animals  being  impounded,   but  the  court  lield  that 
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under  th«  polioe  power  and   for  the    protection  of  life,   haelth  and  wel- 
fare of  oitizene  sueh  ordinanoes  were  legml* 

The  Suprcae  r;ourt  of  the  United  ^^ttitee,   in  3HNTSLL  t.  rAlUtOiD 
.nf,   17   -^up.   Ct.    693,    said: 

"It  is  praotlcally  impossible  by  atntute  to  diatin- 
guieh  between  valuable   and    lortblese  dogs,   and    acting  upon 
the   principle  th»t  there  is  but  a  qualified  property  in   them, 
and  that  while   private   interesta  itnay  r«qulre  that  the  valuable 
one   shall   be  protected,    public  interests  deraend   that    the  worth- 
less shall   be  exterminated,    they,   hnve  from  tinM  iamezaorial, 
been  considered  as  their  lives  at  the  will  of  the  legislature, 
and  properly  falling  within  the  police  powers  of  the  several 
states.** 

There  is  no  express  provision  in  any  ordinance  as  to  how  dogs 
H»y  be  destroyed.      '.Vhenwrer  no  express  provision  is   oonteined  in  a  city 
ordinance,    we  jiust  look  to  any  state  law  governing  the   subject  and    in 
said  Act  584  is  found  the  provision  that  dogs  may  be  ordered  killed 
"in  some  humane  mmnner".      ^e  understand  that  dogs  which  have  been  the 
subject  of  experimeritetion  are,    by  the  experimenters,   afterwards  de- 
stroyed.    We  find  no  authority  to  sustain  the  killing  of  dogs  except 
by  the  duly  constituted  poundkeeper  or  officers  of  the  law. 

We  have  been  unable  to  find  any  authority  sustaining  ttie  right 
to   allocate  dogs   to  research  institutions  for  experifltental   purposes, 
end,   therefore,   we  hold  that  the   power  of  the  municipality  only  extends 
to  the  point  of  ordering  sale   of  dogs  or  destruction  thereof,  and  this 
latter,   of  course,   should  be  by  the  quickest  end  moat  huiaane  raethod. 

bpecifically  answering  your  questions: 

1.  Yes. 

2.  Yes,    in  accordance  with  views  herein  expressed. 

3.  No. 

Respectfully, 

cm  AWOflMgY 

Dr.  J.  C.  aeiger, 
Director  of  Health, 
1085  Mission  street, 

San  Prenolsoo,  3alif. 


-ie»  AcB  il^Xiwif  ,e"iif   'to  rr-.'  «Nft  rc't  ftff<«  Tr>r<vT  «*tffrr  f>^f  - 


a^ob  woif  O?  Bin  ecftrniT.?*-^  t:~ 


L€i^ffl«r  K 


AlMPttt  17,    1U32. 


JUBJiJCTi     -ialary  ^oivsre  of  }3oard  of     duoetlon. 

Tliio  otflo9  la  in  tooeiv.t  of  your  request  for  an  o:»inion, 
as  follova: 

'•uan  a  verbal  :  r  \;rltt©n  underatandint*  be  liad 
■by  any  officer  of  the     onrd  of     duoetion  or  any  individual 
aumtwr  tharaof  with  anyone  ocntrei*y  to  a  resolution  of  the 
Board  ra^rdlng  salary  Kiting'*" 

Deetion  2,   Chapter  3,     .rtiole   /II  of  the  189S  charter  of  tlm 
Jity  and   Jounty  of  .^an  ;*ranoisco  pro-/ided  tiuit  the  Board  of  Sducrtion 
had  full  jxDwer  to  fix,    eilter  and  a.    rove   t*^ie   salaries  of  all   its  ora- 
ployoes. 

..ootion  133  of  til©  19'^1  charter  ia  to  the  sarie  effeot. 

%  ..  actions  5 •732^  and  5*761  of  the  ^chool   Jodo,    in  the  aaB» 

■^  idontioal  lanf^uae"^,    provide  that  city  bo&rds  of  aduontioa  shall  Jisvs 
full  j>ower  to  fix  saleriea  of  oil  oskioloyees. 

In  view  of  the  foregoing,    it  is  iKsmaterial  whether  the 
nrter  or   tj"ie  state  la%'  i-ovems.     T^iero  la  no  aut^iority  anyv^here 

.  eithear  tae   0J"*^3C*<*'iPji-^VSvia?''-^'^*''''  '^^^^  wUich  provides  that  any 
^   yee,   offieer  or/jMoSer  or  the   isoard  of  education  lias  any  salary 
■s  as  such* 

It  is,   therefore,   lay  opinion  that  trie    }oard  of     duoation 
is  the  only  body  authorised  to   fi;x  and  determine  salaries  and  salary 

ratint^s* 

Respeotfully, 


CITY  ATTCiUirnr 


August  2H,    X93S* 

-JT:     In  r«i     iBLyiooiit  for    .d»lltlon>jl     ork  :3on» 
by  A,  0.  nalsch  undsjr  v.,  :i*    -.  u. 
contract  No.  1S4  on  tlnther-Retch 
Jiotoliy    :oad, 

(tontlianiiit 

I  an  In  receipt  of  yotjir  comamlof-tion  wherein  you  ask  if  the  con- 
ctor  under  tiia  aboYO  aontloned  contract  la  antitle     to  payiiont  for 
,      itlonal  ««)rk  done  under  his  aoutrtiOt,    the  co^it  .-f  ti.o  ivdditionnl  work 
being  epproxlitetely  ^2iS,  000.00. 

I  h&ve  before  :?»   the  contract  oovorin  j  the  t:i>ov©  xionti   ;  .        or]: 
and  also  the  Si;<.!cif  ic!.  tlona  on  which  scid  contract  io  bciied.      .  .e   ..^xscifi- 
lons  onll  for  tho  doing  of  cert;  in  road  \?ork  in  Youeriite  Rationed     ark 
.*een  Lather  and  the  o*alm.us^e68y  Dam,   which  seid  work  v*b,b  undertaken 
the    Jlty  for  the  ;  urposo  of  com,.lyin,;r  with  the  latter*s  oblitxitlonB 
3r  the    iaJcer  ^.ot,      I'he  specif ictitions  and     reposals  celle     for  doing 
»ork  under  unit     rices  and  u:;oa  bids  being  advertise?  for  and  received 
....  contract  was  aviarded  to  ,.•   a,   fieiach  nt   aaid  unit   ,-rlcoa,    the  oatLact- 
•d  cost  of  the  v.ork  under  his  contract  being  |1S5, 714. 

Prior  to  the  making  of  the  ccntract  an  ai:proprlation  of  ^250,000 
—  •='  rade  by  12ie  aoard  of    iU!«rvlsors  to  the  Board  of  public     orke  to  cover 
cost  of  tliis  work  and  certain  additional  \totk  which  the   ,;ity  was  obli- 
ad  to  undertake  ^mder  tlie    .aker    -ct  diArln.'  the  year  1931 «     Thie  ap]:ro- 
tion  was  nadd  from  the  1928  lietoh-IIetchy   r^nd  Issue  end  I  underij-tand 
i.:.;  t  tiie  appropriation  is  not  exriauated  and  thet  a  sufficient  SFJount  re- 
Bains  in  said  appropriation  to   ,  ay  the  wiount  due  to    iaiach, 

OMIIIOK 

^v<m.  ttie  foregoing:  stateraent  of  the  case  it  api^ars  to  nse  that 
facts  in  thla  Fiattor  are  alnkoet  identical  tvith  tlrie  facts  re  ardin^ir 
uyr^ent  to  Barrett  &.  rlilp  for  additional  «ork  on  the  con:5truction  of 
leuoeda  Greek  '>ttr4  and  !  cl'onald  &  Kahn  for  additional  viork  for  %)m 
truotion  of  tiio   Jrystal     pringa  Aqueduct* 

cn  Vx\y  2lst  of  tiie   :;r«sent  year  I  rendered  to  your  1  onorable 
?d  an  o  ;lnion  relative  to  these  last  mentione-  ratters  and  in  this 
lion  I   -.sfcnt  into   ti.e  laatter  moat  ea^austively  and  believe  that  I 
-eotly  stated  the   Law  u:>on  the  subject  and   t:mt  v/liere  contracts  «ero 
for  tiie  coutitruction  of  a    .articular  project  tjt  unit   prices  the 
iL-MJte  of  tho   oojt  of  the  work  or  tho  aBujunt  of  the  a,  .rorjriatlon 

not  binding  and  that  where  additional  work  had  beon  done  in  order 
to  fully  :erfojaa  the  contract  the  contractor  was  entitled  to  paynent 
the   iitsJSA  • 


I  have  examined  the  specifications  regarding  the  extra  work  in 
contract  in  the  instant  ease  and  they  are  similar  to  those  in  tlie 
ret  t  i.ilp  and  koDonald  tc  Kaln  oases. 


You  are,    tlierefor©,    rid  vised  that  If  tho  edditioaiJl 
perforsaed  by  }t»   aalsch  In  the   instant  case  was  neoe-jsary  t»  fteH|^ 
porfoxQ  hla  oontraot  tli&t  he  is  entitled  to  paynent  for  the  aasw* 

You  are   further  advised  that  if  tlier©  rcraalns  in  the  appro- 
priation herutofore  roade  to   tii©    ;oard  of  ..libllo     orks  to  cover  this 
end  other  work  tin  unexpended  balance  tliet  tlie    jontroller  laay  audit 
tJie  depj&nd  of  i^r»    ialsch  when  It  receives  your  aj;'roval  with-  ut  the 
additional  appropriation  from  the   :-)oard  of  ^u^«rvi3ors. 

Sincerely  yours. 


"^TfrWmW^ 


iMbllc  UtllitlGB  ccmmleslon, 

Jity  !!sll, 

^an  FrtiBclBco,    Jallf . 


#1 

Oojcrto  jontroller 


A\i£;ui>t  &&t   1932* 


jUBJIXJTj      In  ret     Payne nt  bnlaiioe  due 
*r«  *.#  Oomiolly  for  v.ork  ao«« 
under  cc  .trtict  for  co  on 

Foothill  Division. 


I  have  before  inc  y  up  roaijest  t^?t   I  adYlse  yotj  ess  to 
wh©tl«p  or  not  a  balance  of     .00.00  cl;  .  aolly 

ft0  being  due  to  him  on  ooutract  for  co  -  --  tehy 

Aqu«4uct  Tunnola,   Jfoothlll  Division,   shwuid  U»  puiu. 

I  uii  the  faot3  of  the  osLJe  to  be  &&  follows, 

to-wit:       ;T.   -  /  was  tlie   successful  bidder  for   certain  con- 

strue tion  Bopk  on.  %H6  Foothill  T>ivision  of  the  : letch  letoliy 
Aqueduct.       A  contrsot   i'or  tiie  work  wg&  entered  Into  between 
hiaeelf  artd   the  Boni'd  of  .  ut'lio    jot  ice.        i  r«  0  .rrnolly  fully  i>cr- 
forsaed  all  t;>e  eortdltloiie  of  liis  ccritreot  and  his  work  received  the 
approval  of  tl.e  City  iunf^iaeer  in  char-:e  of  !•■  ten  Hetohy  caistruc- 
tion.       ;;e  wjis  pei<3l   the  entire  a^novnt  due  under  tVi®  contract  with 
the  exception  of   ,>b00.00  which  was  withheld  upon  the  protest  of 
ThcKaaa  i.ut.*LQs  filed  witli  tli©  Dep&rtt»nt  of  rubllc     orks. 

The  basie  of  la-te     rotest  of    *.  Ifurnes  was  thet,  during 
the  c<ji)rse  of  fx.     Con  oily »s  work  he   (Connolly)   failed  to  cloao 
eertoln  gates  leading;  into  t'ae    >ro  erty  of  :  r«  Hughes  and  cattle 
upon  the  adjoining;  property  tresp&ijsed  upon  tlje  ;lu£;bes  property 
darjar:ing  the  crops  tbereon,  according  to  the  el  a  In  of  lop.  iiughes, 
in  the   sum  of  v-00»00.        i-ir.   nwhes  Insisted  that  the  City  was 
liable   Tor   this   dana^-e  and    so  v,rhen    filial   rmyraent  w^  s  aade   to     r. 
Connolly  %Y&    i3>0.00  was  retained. 

Up  to   the  present  tine  ;  r.     lughea  nas  brouiJit  no 
action  acainsX  the  City  or  af;aiK:  t     -  ,      -      oily  and,  ua  far  as  I 
can  ascertain,   if  there  was  any  ^  ittoci     ;iO«tK)  rother 

than    ,aoo«00  wciuld  be  the    >ro  ^er  jjujiiu-.i.   i.  ere  for. 

U?IillUK 

^.  Connolly  waa  acting  ae  an  independent  contractor 
for  the  City  and  the  City  is  not  liable  for  his   torts  unloea  it 
o\Mld  be  shown  that  the  City  directly  authorized  tl  eir  cojnj.iasion. 
In  the   lnst»int  ease,   If  I.r.  Connolly  wroncfuily  left  open  a  Gate 
into  t  e  Hughes  property  he  did  so  on  his  own  initiative  .'.nd  not 
under  any  order  or  authority  of  the  City. 


#8 


Furtherraora,  as  this  claim  was  fil«4  aoxmtixm  in  1928 

'■-r,   no  action  haa  been  ooraaenced  upon  It  either  af.aiiict  :^  r. 
,  ..aiolly  or  agei^^i^t  tJ^e  City,   it  is  berred  by  tfce   .statute  of 
LiBii  tat  ions. 

L'ndar  thei-e  oonditicns   I  recoTiiaend  to  yoiir  '-onorablo 
Board  that  the  Controller  be  directed  to  nay  the  balance  due  to 
Nlr»  Connolly  under  his  contract. 

Reaj>©ctfully  eulmlttod, 


01^  Attotrnj* 


To  - 

i'ublio  I  tllltieci  Go&milsjalou. 


S5,    Ui'62* 


JUBJEiCT:     TJUsmployraen*  Helief  Pledj^es 

Tl;i£s  office  is  in  r©ooipt  of  your  request  for  an  opinion 
aa  follofist 

"Inasmich  as  e  ntnb©y  "f  the  «t?jploye«s  of  this  Depart- 

isent  nave   hvd.  ocrtnin   ndjr                        e  In  t'  tio'ia, 

due  to  fact  thttt  errors  'Sf                      -ed  In  st 

they  have   nrovl'r  aly  bean    mid',      iiuch  nn^oixnlij  .:ry 

to   tho  regulijr  entabllshed  salary  eebedulas;  wf  of 

tion.        uorie  of  those  asjpXoj^ews  era  daclinii^i  to  oontinua 
:   >v  TJnemploywent  i;elief  donations* 

rhey  baa©  suah  ola  la  for  release  fron  this  T^aynent  on 
the  follovsiJig  aentenoet 

»It  is  undoratood  that  tlicse  contrlbutioria  she.  11  oeiise 
forthwith  If  t)*!-©  by  any  ohaage  in  salary,  pension  or  position.* 

Til©  Controller  adviaea  that  it  is  trlthln  the  power  of 
th-e  l^oerd  of  .education,   in  aettiae  yp  the  monthly  payroll,   to 
indicate  to  hin  on   a*  Id  T>ayroll  w".ether  or  i-^  t  s\jeh  deduotions 
ahotild  be  •  vtde* 

lie  will    .. :'c.   c        v.iiCition  baaed  oxily  en   the   :.et-up  as 
the  Board  of  i'd':oc;ti'>;i     roaeiits  tlse    sayrolls  to  hija» 

Wo  are,   fm;rof  n^ ,  asking  yo\  r  instrwctions  gh  to 
whether  or  not,  wl.ere  o  '  ,   o  ^  have  been  sjade   in  aocordanoe  with 
t)ie   !>are(:^raph   set  forth  (liLcve,  ve  stoold  continue   to  deduct  such 
agreed  oojitributioaa  or  not. 

In  GOTiolualon,  i«ay   1  add  that  nwKerous  oaeoi;  have  ooae 
to  our  attent'        •   :'<lng  to  be  relieved  of  this  oblicatii.a  and 
have  bean  r(  to  the  Uneiaploysawit  Hell^f  Goi<anittee,     nd   to 

date  they  m.^^-.  u^^v.  odviaed  us  of  ai^  aetion   thercion.-* 

An  exQiQination  of  the  A^preeiaent  aU^JMd  by  the   achool 
teacher^:'  of  the  City  and  County  of  ;ian  Francisco  in  oonneotlv;n  with 
Uneisploysoent  xeliof  Pledges  ludlootes  that  It  v»aa  Wie  underataidinQ 
of  the  dienera  that  all  contriVajtionii   ctiould  ceaae  upon  any  down- 
ward revision  "in  aelary,   oension  or  posit iun".       This  is  obvious 


from  the  lenguege  ©alloyed,  perticiiifcrly  sinoe  City  airi  County 
Si3ploy©«s  si^jneti  an  Agreejaent  ooateinlng  the  sa-e  words  as  the 
ciuottttlon  laoiitionad  la  your  roqwest  save  tftat  the  word  "cherter'' 
was  placed  between  the  word  "any"  mi6.  the  word    'change'  In   the   quoted 
sentenoe.     In  elii.2iri4itlfi{    the  word  '♦charter'    by  obllteratine   it    in 
ink,   the  teaoliera  indioutcd  that  they  did  not  wiah   to  fall  within 
the  &ase  category  a&  other  city  ercQ>loyees  but  de«ired  to  be   in  a 
claaa  by  tlMiaeelves. 

Cnder  these  clrcTi?./,turiues   it  la  sy  opiniurs    \>:mt,  wiierever 
there  has  been  a  doiraward  reviuijn  in  salary  or  peaaion  or  v;};eri  a 
teacher  has  been  regraded  to  a  poaltion  payise  Xe&m  aoney  th^ui  the 
one  held  at  the  tine  of  the  algnlni;  of  the  &ex—m€At  It  la  optional 
on  the   ocrt  of  t^.e  teaoher  whether  he  dealrea  to  tmkm  furt^ier  con- 
tribution. 

There  foare,    in  the  orent  that  a  teaoher  inatructs  you  to 
pay  ty©    fiiil  oi'iount  ciue  hlr.,  for  iiionthly  ealery,    in  vlcv-  of  the 
forego iric  you  muat     -t^ke  full  payiBfint  to  hlis  without  unewployaent 
relief  deductiona* 

Kespeet  fully. 


City  .\ttor»»y. 


I 


Board  of  Kdaoatlon. 


I 


August    £«,    ly&S. 


JUBJiCTj      Hi     Qi   /--jaiti.a    ■'    ':     ^onsatlOG  to 

^ehool  Jenltors  .  .-d  by  ;^ef,lstrftr 

on  Election  i>ays- 


D«ar  -in 

I  aia  in  receipt  of  your  oojaijauaicatlon  In  which  you  ask 
!•  it  ::>rj.-/or  thi.t  yo»    should  approve  the  deaan&s  of  certtdn  Jani- 
tors Pminly  in  the  eraploy  of  t ^e      ohool  Departraon    ,  who  on 
election  days  are  called  \:pon  by  tlie  i.ogistrar  of  Voters  to 
render  service  si'ter  hours  to  the  latter  official  iu  coring  for 
those  oorti  ns  of  our  riublic   school  builCiniis  wdeh  liavo  been 
placed  &t  tbe  die  poesrl  of  txi©   Registrar  to  b«;  oseo.  es  precinct 
v*<)ln;:  plceea.       I  understaB-i  that  the  avere^ie  allowance  to  those 
on.'loyeea  from  the  Fieeistrar  is  letis  than  five  dollurs. 

T!i«  only  Charter  provision  which  r^lfht  be  considered 
en  inhibition  r^rnirint  the   peyaent  of  these  .    is  found   in 

.section  150  of  the  C'  arter.       This  section  a  tV'st   tne 

eorpon^ation  fixed  for  an  eriiployee  aecorclnfc  to    fe  ^  tar 

shall  be   in  full  for  ell  services  rendered.       The   .-tclj.  ..i  ulso 
provides  theit  no  officer  cr  eruployee  ahall  be  paid   for  l.  greater 
ti&o  t;:an  that  covered  by  his  actual  service. 

I  am  of  the  opinion  thut  this  j>rovislon  »ieens  that 
where   tie  ovpensstion  ifi  fixed   in  accordance  wltli  the  Oi.srter, 
It  i8  fixed   in  payajeat  of  tie  services  •nDoh  th^.t  j>erticular 
©ciployce  is  to  render  to  tlut  departsient,  unlets  tie  co.»trary 
wppesrs  either  by  specific  enaotmuit,  or  the  nature  of  the  work 
of  the  ejriDloyee  oonteisplates  thtst  it  aliould  be  rendered  to  various 
departjsents.        In  the   iiistant  ou^ie ,  Vihere    junitors  were  appointed 
by  the    ,chool  DejiartEient ,   it  couM  not  be  reasuiie.bly  oo  .te-..tpl&ted 
thiit  they  would  be  required  to  render  acrviccs  to  the  Depu rtiaent 
of  iilectione.        This  bei.^t:   t;  c  ccjje,  when  c   Jtmitor's  work  for    tlai 
day  with  the   ^clsool  l;Gpartiaej;t  is  i'lniahed  there   id  no  obligation 
to  render  service  to  the  u.leoti on  Departiicnt ,  as   the  itat  ineutioned 
work  was  outside  that  co  teinpltted  upon  hi-,  hiring;   end  you  aro 
advised  thct  he  laay  be   ptiid  for  the  service  rendered  to  tliC  last 
isentionod  department* 

You  are  advised  however,   that  you,  as  we3 ^  t\e  Civil 

^erviM  CoROOAissiou ,  have  a  wide  discretion   in  tt  e  1  of 

such  de»and8  for,  while   it   la  :,)ro  «er   tJiat  you  £ihou.i.v*  u     rove   theia, 
to  cover  ezasrgenoy  matters,  us  the  present  one  appe?  rs  to  be,  and 
where   the  tijae  of  the  additional  eciplo^  lent   is   so  short   thct   it 


!7r 


would  not  b«  feasible   to  obtala  oth«r  maoloy^ea,   th€   sure  txHm 
fiiiftht  not  u^ply  wlier.    tie  q  ditlOied  efaployiaeiit  waa  ooritlnuons, 
or  where    ;ther  eisoloyeea  can  t©  coixverdeatly  found  to   -lerforKi 
the  serrlee. 

You  are   advised  uocorvilngly. 

^inoaraly  yourSf 


City   AttOET^ty. 


'£9  - 

Th«  Controller. 

Copy  to  - 

Olril  Jerrioe  w;«»iut,isaioa, 

l^istrar. 


August  19,19S2> 


SUBJECT:    Boord    of   Liupervlsors   cannot 

Impose  a   Lloonse    lax  upon  "(•'ire 
Insuranca  '^ouioanies  doing  tiusiness 
in  City  and  City  and  County   of  3an 
Francisco,  Prohibited  by   ^.eo•X4, 
ii.rt.XIII  of    ]tate   Constitution. 

Gentlemen: 

I  have  before   :ie   your  letter  referririf:.   to   •'his    offtce 
a  proposed    .esolution,    introduced  by  bnipervisor  Jaxoes  i3»-'.o  heehy, 
wherein  it   is  resolved   that   the  City  Attorney  be  requested   to 
render  an  opinion  as  to   the  authority   of   the   Board   of   Supervisors 
to   impose  a  license  tax  upon  all  fire  Insuronoe   conptsnies  doing 
business  in   the  City  and  County  of   Gen  Francisco. 

OPINION 

Under   the  provlBlons   of   subdivinion    (b),    section  14, 
Article  XIII,   of   the   Constitution  of  the    .  tote    of  Cnlifornie , 
"Every  insurance   com  any  or  association  drin^,   business   in   this 
state   shall   armunlly  pay   to    the    styte    a   tax  of  one  anc[    one-half 
per  cent  upon   the  amount  of   the   >:,ro8s  premiums  received  u:>on   its 
business  done   in   this   .state,    less  roturn   preaiuias  and   reinsurance 
in   compiu.ies  or  associr. tions  outtiorized   to   do   business  in   this   stste; 
provided,   that   there  shall  be  deducted  from  said   one  and   one-helf 
per   cent   Ufon   the   "rose  premiums   the    anount  of   nny   county   and 
municipal    taxes  paid   by  siich   oomyanies  on  real    estate   owned  by 
them  in  this   state.     This   tax  shall  be  In  lieu  of  oil  other  taxes 
and   licenses,   state,    county  and  municipal,  uobii  tho  "property  of 
such   companies,   except   county  and  municipal    taxes  on  real  estate , 
• 
The   supreme    Jourt   of   California  had  occasion  in  the 
case  of    :ity  and  County  of  aau  -ra   Cisco  vs.   The  ;  acifio  Tel  ep  one 
and   velap,raph  Company,   reported   In  Volume  166  Cal.    page   244,    to 
construe  the  foregoing  underscored   language,  and   it  held.   In  effect, 
that    the   constitutional    liability   of    tho  named   compnny  to  pay  a 
percentage  of   its  ►  ross  receipts  was  designed   to   exclude   the     ower 
of    the   state,   or  of  any  county  or  municipality,    to  exact  from     he 
company  any  further  revenue  whether  by   way   of   a  direct    tax  u:^on   its 
property  or  in   the  guise  of  a   license  fee  upon   its   business. 

Sea  also   the  following   cases: 

F.S. HUGHES  V.    CITY  OF  LCS    '.IGiiXES, 
168  Cal.p.7e4; 

LOS   ANG.XBS   THUr.T   AKr    SAVINGS    BAJiK, 
158  Cal,   p.   768; 

HARTFOFtD   FIRE   INSURANCE   COMP-KY  T. 
FRANK"  C.    JORDAN, etc .et   al . 
168  Gal.   p.    270. 


e*  -^l  ^vptfl  I 


J« 


99%  mt.i 


iia«»al&j^J 


!:7  «l;?t:f^A 


In  view  of   the   foregoln^^  authorities,   I   advise  you 
that  a   const! tutlonel    inhibition  prevents   the   imposition  of 
a  license   tax  upon  fire   Insur.inoe   companies     oln.;   buiiiness  in 
this  mxAnlcipallty.      I   rotxim   the   proposed  resolution  herewith. 

espectfully, 


C  ty  ttorney. 


CHARTER  INSTiUiATIOK  COMMITTEE 
BOARD  OF  SUPEHYISO  S, 


I 


'/ 


iMgust    S0,    I.J^2 


^Tmi&Gli      In  p^  Jubciisslon  of   Naiaaa   to  i^-lootors 
of  Ivletidjera  of   Board  of  ii^uoatloa 
ApiJointea  to  fill  unexplrad   tarni»« 

iJttar  3lr: 

I  am  In  receipt  of  your  letter  reading  as  follows: 

'♦The  f/ayor  appointed  l^r.   ihlllp  Loe  Bush 
to  the  Board  of   .:,duc«itlon,   to  auooeed  T'.r.  iiulfrod 
I.   tilsberg,  whoso   term  nould  have  3xpiz*ed  January  8, 
1935,  and,   likewise,  appointed  I'jp,  Richard  i.  Doyle 
to  auoseed  Mr«   Dan  J.  Murphy,  whose  term  would  iiove 
expired  January  0,   1934. 

This  Departnient   is  rery  eager  to  ascertain  a  a  to 
whether  it  will  be  necessary  for  the  mimes  of  Meanrs. 
Bush  and   Doyle   to  bo  subraltted   to  the  electorate  for 
ratification  at  the  coming  election." 

OPINION 

section  134  of  tUo  Citarter  deals  with  the  aupointiaent, 
nomination  and  conftrnritlon  of  merabars  of  the  Hoard  of    education. 
It  also  fixes  the  torma  of  its  toBmbors.     Briefly  it  provides 
"That  noninatlona  oT  majnbers  of   tha   board  aiiall   be  made,   subject 
to  oonfir   ation  by  t'ae  electors,  by  tue  filing  by  the  Tv^ayor  with 
the  Heeiatrar  of  Voters  between  tte   lat  and   the  10th  day  of 
September  in  each  ye  r  prior  to  tlie  expiration  of    tto   term  or 
Lerma  of  nombers  the    'la  oq  of  one  (luelifiod  oitlzeoip   or  two, as  the 
poae     ijy  %i^o  serve  as    ac^riVaer  or  m9aber8,reSi;ectlvely,   of  said 
Ijoard  for  "ihe  regular  term  or    tornis  cOHaoenolng  on  Xh&  ath  day  of 
January  in  t lie   ouooeoding  year." 

It  would  a.  pear  from  ttiia  language  that  it  was  the 
Intention  of  tho  Charter  fraraers  that  there  should     e  submitted 
to  the  aleotora   tho  nene  or  naraoa  of  qualified  oitizona  to  fill 
the  places  of   those  nenbers  whose  terras  have  expired  by  limitation 
of   time.     Thi^  view  is   strengthened  by  the   la:jt  sen tenoo  In  the 
section  viontioned  v/hich  roads  as  follows: 

"Vacancies  occurring  on  aald  board  shall  be  filled 
by  the  loayor  for  the  unexpired   term" 

You  are  therefore  advised  that  there  is  no  vacancy  at  the 
present   time  la  the  positions  on  the  board  occupied  by  w.r.   .hillp 


•wc 


'''.    TL^OTl 


-t  n»  T 


•iBB 


rmm  n* 


L90  Busb,   or  by  Mr.  Richard   li,   i>oyX«  and   tUerefore  you  oannot 
submit  to  th«   elaetors  at  this  tlma  their  own  naoias,   or  the 
namos  of  other  persona   to  suooeed   t^oa* 

3tne«rely  youra, 

cm  jiTsmnst 

To  the  Mayor 


Copy  to  Mr.  Bttall  k.  Mr.   £^  yla , 
Board  of  j^uoatloa 


(1) 


^  It 


^pUffiit»«r  1,  \%zz* 


WnS^tt     In  n%  -/^«ikinp:  prcfVlalon  in  Tex  ivato 

for  Itesm  not  l{icXudft4  in  annual  Bua^^t* 

iHMT  Jir: 

I  have  bo  fore  jm  yoir  request  thjt  I  advise  you  if 
it  is  poi^aiblc  to  -irovld©   in  the  tax  r%te  about  to  be  fixed  by 
the  Board  of  •.  isors  for  a  sua  wljicli  xni^ht  be  ;  %o 

aid  in  the  c  tion     f  a  so  oalleci  "Acricultui-  di  tion 

Buiid.UiE'  for  t ae  use  uf  nur.ber  oi»-a  .w,-rlouitTirai  -■^.atriot 
Association.       1  unietstand  tliat  an  effort  was  :aae  to  luoiuds 
aiiCh  in  Itea  in   the  Aiuiu&l  3ude»t  and  Aporopritttii  n  vrv? inane© 
while  that  r  t»ttor  waa  before  the  Board  of   ^u^ervieor;  but  that 
the  effort  «&s  not  suoeessful* 

a'hile,   for  the  p  rpoi^o  of  t"^e   instant  case, it  cxiy 
not  be  aeoeasary  to  determine  whether  the  Iten  tor  the  purpose 
loeatiosed  could  be  InoXuc^ed  in  the  ^.nniu^l  iiudget  aa  proper 
expenditure  of  the  funds  of  tive  City  and  Covintyi   it  v^lll  not 
te  •mitjs  to  give  consideration  to  the  powers  of  tii©   Boara  to 
!Bake  such  an  appropriation   in  ibe  >vnnual  Bud^^t  a»d  ivppropria> 
tion  ordiiiaxwe. 

Agricultural  districts  are  foriasd  under  the  general 
laws  of  the  state,  to-wit ,   the  ^ct  of   ^pril  17th,  190*,    ..tat. 
1V09,  p.  979 •       iJie  only   ji'ov'iaion  in  tJte   state   l&w  wKioh  author- 
izes counties  to    nke  cofttributions  to  such  associatlonB  is  futmd 
in  section  4056B  of  the  i  oiitiCAl  Code.       Thi.^i  section  authorizes 
the  t',oard   .>i*  >upervlsor8,  by  a  two-thirds  vote,   to  levy  a  tax, 
not  exoeedine  four  cents  upon  the  taindrod,   for  the  iollov(ir=c 
purposes : 

a.  "i-or    t.e   purrjos©  of  creating  a  fund  for  eoliectlng, 
proper  ice  fcfid  cxaintalnin^  an  exhibition  of  the  yroduotii  and 
Industries  of  the  County  at  any  doisestic  or  forei^^  exhibition." 

b.  "For  con  tribviti-n  to  ti  o  aur-port  uf  un/  locul 
fair  or  exhibition  of  induatritil,  a grl cultural,  hoitiouitartvi  , 
vitioulturBl  or  pastoral  proauots  ztaiuttxinad  by  any  public  a^moy, 

County  ^£;r icultural  ii^ssoc iat ion ,  etc uch  c^utri  but  i  . a 

to  b€   uaed  by  such  agency  Tor  the  pexisoral  conduct  of  such  fair  cr 
exiiibition,   including  its  t/tvinti  of     re.'idui-s,  «te.  ' 


Oii-&:^ 


yS 


whil«  tfte  foregoing  1«  s«r«ly  a  syaopais  of  th«  eeetion 
sentic-ed.    It  can  be  seen   '■.  !•<»  thit  tt)*ro  is  no  direct  eutaor- 

ity  contairaed  i::i  it  wtioh  .a«fl  a  oouaty  to  c>:; tribute   to  the 

coriStnietion  of  bnildir;§-;f>  uei  la  deaired  in  the  instant  oaae.        me 
fact  tn&t  t  e  ar«cviat  to  be  raised  eaimot  exoeed  fo«r  centa  upon 
eaoh  one  hundred  d;.lltir.;  of  t  ©  aososeed  variation  of  t  e   pro  orty 
in   the  county  wo  dd  lea^i  one  to  bclieTe   titr.t,   in  a  ilajority  of  tlio 
c;  ^     lies  of  the   state,   t.e  itc  cesd  by  the  rate  re/itioned 

.,    uid  be    iniivu*fici«*rit   to  do  r  salTjl;;  ^iTcnfidu  for  the 

exhibition  and  for  its  fiwtiintem.aoc. 

Ho  waver,  ./,   if  the 

vatter  wore  referiHv  xier  coneidera- 

tion,   I  would  be  ow     .    j    ,     ■.         vioe  tnc  isoara  to  the  effect  tUut, 
wlile  tt«er©  would  1.k3  _.     i^   a  ^  I  t.  luj  to   tt-e  ie©ali'^  of  en  approprl- 
'.>i:,   .1  for  tills  ;>arti<mi£ir  mirnoae,   it  mi^ht  tie  incluaed  in  tlie 
iM^iQt,   aiid  a  tax  th«n  levied  in  conformity  with  .action  4056B 
of  the  Political  code  and  leave  the  validity  of  tlie  tax  to   tise 
Court  ohould  it  be  queatioued.       In  other  words,  I  hk  nrjt  prepared 
to  say  that  such  a  tax  would  be  illegal  if  it  had  £  proper  found- 
ation in  the  Budgjet. 

But  I  em  of  the^opinion  that  as  an  appropriation  for 
^^e  desired  pur'-'Ose  was/priojvded  in   the  arnuftl  ep  ropriation 
ordinance,    it  o&nnot  he  now   ino  mued  in  tiiu  tax  rate*       Ihae   is 
a  very  definite   ->roccdure   laici  aov/n  in  the  Charter  which  c^^rerns 
the  preparation  v.  -w  Buoption  of  tiie  annuel  budi);et  -   -/eotions  72 
to   70,   inclusivo.        ih&n  the  budf^et  io  subnitted  to  the  ,-ayor 
he  jaay  rovloe  it  by  atrikinf,  oiit  or  rolucinr;  itesca  of  propoi^d 
expenditure,  or  adding  thereto  for  capital  tixx^endituros  or  for 
publio   i     '  tte.        It   t^)en  ^vootj  to   t2-.e  !  oaixi  of  ^U)>oi^isors, 

who  hove  •  aiy  like   jovrer  over  it;     ajil  if  the  Boferti  adde 

to  it  ite-:?   ror  ^uhllc   irr>rovemen ts  or  oapliittl  oxpsiiditureis,   t^je 
;  .lyor  haa  t^e  ri'Vit  to  veto  tie  sexie;     and  if  Ise  docs,  Die  I^ard 
?j«jiy,  by  c  specified  vote,  overrule  the  veto.       >aien    tao  buu^^t 
la  fiaolly  aettled  it  beeves   the  basis  for  the  tax  levy.        vee 
-action  70  -  C:  arter. 

In  t'lc  1-  stent  case,  upon  o  ration  of  the  budf;:©t 

the  appropriation  for  the   purpoces  tx.  ■    -vyin     reacuted  but 

did  not  receive  ttc  ep^rovel  of  a  rrajorit/  of  th«  Board.        If 
it  did,    t  e     ayor  "ri'ijld  ieve   "frd   tvc  rifj.t  to  veto  it,    if  he 
dcGiroi  to  ao   :o.        To  now  :  ;:'  o  provii^ioii  Tor  o   like  u.ou  t  in 
the   tax  rate  v.ould  taVe  ow^y   fror.  t-r    >yor  his  :5o«or  to  veto 
this  particular  iteir.,   for  :e  :T.u£!t  ..  or  veto  %]m  tax  levy 

aii  a  t^hole  aiid  ojuanot  veto  the  in.       .       i  itewe  thereof. 


Frcm  the  foregoing  it  ©an  )»  ae«n  thet  our  Charter 
oonten^letes  e  ctm 'lote  budfiiet  and  ?;iak©s  this  Xhu  buuis  fcr 
the  tax  levy,   aiid  Iteras  which  nifiJ.t  or  iiiit::ht  not  hav©  been 
iooluded  ia  the  budget  caunot  he  {..tvefs  c  ;  sideretion  In  fixing 
tho  tax  mte.        If  the  Iter^s  are  rranuiitoi'y  s.  different  rule 
will  apply,   bv5t  when  di;iare tic? nary  they  ::.u«;t  first  be  yrovlued 
for  in   fee  budf^et  before  tji©y  can  be  rj©d©  the  b«al8  of  a  tax 
levy. 

I  reffTct  th&t  I  cannot  reaeh  a  ooneluelon  tS^iieh  would 
it   tne   c  out,  at  this  ti.iio,   af  a  projeat  of  much 

-rit  to   I  >.y,  but   J  :mu>t  ©■.\>n»true   %ii&  iaw  aa  i  aaa   it. 


jlfiaeralyt 


City  i^ttaemy* 


^Q  i'rasldont  of  the  Board  of   ^m '<»rvi3ora» 


^  / 


:«pt.   3,   1922* 


OBJECTS     Carry liiK  ou  of  bu»t;i«»8  in 


Oexitl«eseas 

G&nj  ftnyone  reff^ldlnf;  is  t!i«  seecnd  roeidential 
d'.   trlct  oarr-y  on  &  l;i  ,  ay  tins   aale  of  drei}i»et>y 

iv.>^     hiii  ro;.;.idence  n   *.  thpt  th*3ro  are;  no  f-ifi-ns 

^ii  the   outjiu©  of  the  l^ii^i;*^  tu    '  t^ist  1'  3 

aotivities  ere  Ci.>jri©u  oci  iu  the  b  li'   t  .c  ui" 

clr$to.><i<s  b«  unlawful,  !jOw  s^y  It  be  oWj^i^il? 

On  October  3rd,  lirjl,  the  i-A^ord  of  ui -crvi;=orB  of 
the  City  a-'oS  :.  oiiico  ©nacteii  Tance 

'•r^-Mi:ul^,tiu(:  t»i  w   IcHjition   .if    :      ..,..,   industries 

fiiMl  b\iildiri;:>   aad    tj;©   loc  .;    '     „i  .  .  .c^i   deeiKiieu  for 

apeciflc  usf?.^,  aad  fostiil'  ,.   ti.u   ...=  .Varies  for  such  purposes.* 

(j&«  ordinasce  i^o*   5404.) 

Frora  en  exaiainatio:;   of  this  ordiiicnoe   it  becoifses 
li6iv.ed lately  evi<ient  that   it  wei»  aeasftd  by  the  i^oard  uf  ..u-.«r- 
▼inora  for  t)rta  purpose  of  3?e:itrictlng  tn«  "iiso"  of  buildia  a 
f  -  Lcll  Of.  t- e,  corstruction  of  Vnailu-liigs  in  iiaproper  and  uc- 
o8«       As  &  i  utter  of  feet,  felaoet  £.11  zoiilftg 

„,  Ir-illor  e-UiTt«T'    -t'ovii  1  ;'J3    )rovide  Tor  a  reiitrie- 

tiou  upon  I 

'.hil«  tlj&  sale  of  dresaea  froa  residcitceij  sec!!.:;  to 
be  fi  very  trifliuti  ratter,  nevertheless  tuoh  a  prtctice,  cheri 
co:;tinu&lly  ourriod  on,  clearly  vloiatca  I  .e    jrovielo^s  of   the 
-^•^'       !ce  reil4;tir)g  to  u»sa.        In  Clt/  ■^"       ■'^^;olnTs.   LOf,&n- Jonef , 

.    .   5?:3,   tlao  c  >urt  h©id  thiit  a  re  o  :;ld  not  be  uaed 

ii.  I.  reek  letter  fraternity  hov...o  in  l.  -4-  ...^-..et  restricted  to 
residences  tnd  ti.<at  such  restriction  waii  ii>t  unoo..stiti/ti  .  aal. 
viee  6lso  <-^ity  of  Yonkers  v&t  iiorovitz,  S26  ..«¥•...•  Z^Z,  ihese 
oases  are  an&lagons  for  the  reason  tl^at  Ihey   d^al  with  uses. 

However,  au  oooasijual  use  of  a  residenoe  or  ot^er 
buildl.  g  for  t:  c    y^YjonB  <uf  aelling  a  drese  woulu  not  violate 
the  provlsins  oi'  t'.e  oraiiiance*       699  Bartsoh  vu.   fiagonettl, 
207  «.Y.^.    142. 


*« 


In  Tl««  of  tlie  f^ref^oiiig  It  i&  sty  opiniOA  Muit  It 
Is  not  lawful  to  mak»  a  -e  of  aelXlms  dreijoeg  fron  ft 

re?!!<?eRoe  loctteti   in  the  rfisiclentlal  zouc.        ..uch  a 

a  r;j«y  bo  prohibit oJ.  by  upplyiiig  to  the  *^i»triot 
.  /  lor  a  warr^mt  for  Xm  «rr4;«it  of  ti^e  perscu  Tlolatins 
t.-o     lovitiiw  ;a  of  try&  ordiiiunoe  and  abj»ainlng  a  eonviotion  in 


»l£toereIy  yQv,r&, 


Gitgr  Attorney. 


To  - 

City  i'laoming  CoBssisslon* 


..«pt.  10,   l'^&. 


:'!wamT  »t  ttitt  B»«r4  of 


Deer    .Xrt 

I  har©  befor«  i»  your  WK|Wiet  th&t  I  *h*v5,kk  ^or   if 
yoti  hij-r©  the  right  te  noEiinat*  a*  a  mim^T  of  t  a  cf 

duoaticn,  fas'  cora^irsu^tlou  at  tl:«     K«r«mber  «Xt  ,   one   ^rho, 

ftt  tf;«    i resent  time,   is  under  9mpliOfmmnt  as  a  r  -    ift  tJie 

jsoh-'^rt)   =v»>-,ATi- -nt,       v<- ,  .:iyeot  ffiy  attention  to     ...~         -  i^'H  of 
t'  t  one  ,;«crafri  holding:   t^fo 

Ui.   ^.-    -^L,».  "«•  ■     filaa  iiUrCtjest   t^..   »    «,- wro 

Tiay  bo  ill:  poeitlOR  Of  i»>»ber   -f  the 

."■  vtii-d  :.jf     ^..s..,.i.>  V  w,    ...w  ....>i  princljiei  fiexTl&g;  under 

that  bo«ird« 


^i^mim 


an  j&Query  i^^th,  ivSlO,  tlbe  Ur^Lfid  Jury  aeikeA  that  I 

t;  .viwu  t:v;  "    ■-  ■■  ■'  on  tli6  queatlOR  as  to  wbgitlar  tl*ere  wes  a 
c  artor   i  a  on  tbie  sajr»  svit^ect,  and  in  reply  to  that 


■tt,r 


r-..ii«08t    1    i-t;;. 
iij  ovar   t'lvn  o 
city   u£?   6  i>iG;'.>M-r 
pri.;o:^;;l,      or  t.e 
one     ^eraoa  hoi:: ..     • 

prino 
tliC   pr 

In   ti;ly  e 

Lane,   reacer--- 
r  »rp   Is  prffc 


>n  of 


i.n    iylriou  to  that  tody  ttot   sKe    ■fovlsloB 
iiit  '..  fe  t^vt»nt  cmm  persoii  f^sEt^  eai-Yln^  tlia 
:-.:tioii  ft.nd  ai<»  &  dehool 
arter  inhibition  «aa  t^gatust 
ij  t.nat,  vhlle  the       .sit ion  of 

as  ail  office,  that  uf  seinaol 
.t   .11^  house  did  not  eovM  si  thin 
''■rtiel©  ^¥1  ■•■f  t^e  t=-ea  charter. 

"S  of  tlie 
.    iTJ:lin  ;  • 
■iruiiiy  iiit,   iyJi,  \Xj^,^ja  u  v&x^   «lsalar   inq,uiry. 


ao  di  ferenoe  bet'*^e«»n  ts*? 
'  .  this,  aubjeot  et 

-,  ftftd  bjr  ayaaif  li 
to  »y  ror«ftr  rallfig  eutd  hold  that 
vloioa  whleh  veald  prevent  oae  per 


rovl-lon   In  oxiv 
t^rued  fey 
a  adhere 
Law  ao  pTO'" 
-tiEtb«r  of  the 


5o£ird  of  JSdtMaticn  and  aa  a  jnrlnolj^ui  of  t*  elty  i^d/iool. 

n   to   tho   Iftooupatltlllty  or  t^  tM»  3,  a  store 

dlfflenXt  iiUGGtlon  la  prc^tc:  tcci.       Tikis  cxwetlon  uferred  by 

the  Grai^  Jvtry  to  t?.e  u    .ttomoy  di:rl)ag  ion  year  XV30, 

axtd  In  reapunao  to  the    .  ^r.  Xscidore  uoldea^  Uhlef  Deputy 


lege "  no         . 

the  s'u^^^iit:  ;  1.4  «d  j^^altez'  <««).«  diu^  ^'or  liM  eova't. 
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.September  13,   19  3S 


■iUSJECT*.     Licensing  of  seoond-hand  dealers. 

Dear  .^ir: 

This  office  Is  in  reosipt  of  your  request  for  opinion 
reading  as  follows: 

'*!  ail  desirous  of  an  opinion  covcrin,-   the  Eisttor  of 
dealers  in  seoond-hand  furniture  and  liouseiiold  goods*   Bill  07<B, 
Ordinance  833£,   l^w  ^ries,   aasndini^  Ordinance  5132. 

.ection  6BB  recites  as  follows: 

•  .very  j^eraon  firK  or  cori»oration  ens^/;;er:   in  tho  l^usl- 
ness  of  buying,    iiellino  or  exoiiansine;  scoond-iifend  furniture  and 
hoUGOhold  {^ooiii,    eithar  excluslvoly  or  in  oonjiinotion  with  s<me 
oth  ;r  businoiis,    shall   *  after  securing  a  quarterly  permit  from 
the  Bofxrd  of  iolie©  JoMsissionera  to  carry  on  said  business, 
•jay  a  license  of  AO.OO  per  Cii^rter.*" 

The  question  has  arisen  as  to  the  liability  of  firms 
wlio  are  en^^i^d  in  the  business  of  sellint;  ne^  goods  Lixd  at  the 
same  tirae  exchanging  or  taking  as  a  part  payKent,   older  goods. 

rhase  old  goods  are  sold  by  thss©  concerns  under  a 
raaintained   socond-hand  depsrtinent*     ^iosae   sttito   t)iat  they  do  not 
advertice  for  uale,    sooond-hand  goods,   nor  do  they  display  any 
aigns  in  eridcnee,   but  strte   that  vhere  a  x^^^><^n  otills  at  their 
estebllslnMint  contoapletin/:  a  now     urchase,   and  incidentally  n»y 
ask  if  they  hev€i  anytJiin,^  of  a  eeoond-band  nature  -  they  ure  then 
shown  the  second-hand  artic3.e3  and  price  a  quoted  accordingly."* 

Under  ordinary  conditions  a  dealer  in  iToods,    wares  and 
laeroi^iandise  who  incidentally  enf^.-es  in  the  buyln-3,    ccllinr  and 

exchen*^*lng  of  sooond  Jiand  ^-^oois,   wares  aiA  *        doe^  not 

ocHno  within  the  provisions  of  an  ordinance  or  the 

lioensint];  of    persons  buyinc,    acllia^j  or  exojuii  j..         ^oond  hand 
floods,    saros  and  iiorchunliae.       ee   ^etraan  vs.   ^ity  of   Jhioego, 
79  111.   -:ep.   170. 

In   the  case  of   Jhic:      ;   "    .       ^  '   ■=  '1   111.   App. 

114,    the   Jourt  held  thet  a  ;.l  -land  bottlea 

^rere  sold   in  about  equal  quanl,. .         .  <l.  nwu   ;_     ^c;  ;.va  aiind  store* 


7  •  •  •  •  S 


Tims   It  appaara  tluit  aoatioa  62-3  of  Crdln&noe  i:o.5132  would  not 
be  a  ipllGtAble  to  dc^-lcrc  viho  inolu  c^rr;/  on  the  buelnes* 

of  buyin~,    .r;llin_'  or  oxesifoioirit::  l    :   .         .nd  fumlturo  and  hcuae- 
hold  ,  re  it  not  for  the  faot  thf.t  this  section  conttslns 

the  fc  iafiniai:^  ""x  :-;  x  QltJujr  excluiJi'/oly  or  in  oonjunotlon 

with  i;o         >, ..or  business  x  x  x".     However,    with  thi»  quote tlon 
added  ui-i    -■-■x'jt  iia  reitiovud* 

I  txEi  thareforsi  of  &h«  opinion  t  >&t  fixus  en^ged  in  the 
businass  of  aollinj  ne«  ^oois  and  at  the  seias   time  exobanijins  or 
takin^:^  ao  a  i*-irt,   ..uyiiicnt  olci  good::  aru  subject  to  tho     rovlsion 
of  -.ootion  02-Ii  Orcliimnoe  !^o.3152  and  a^^ot  therefore  j^y  tha 
lioen  t3    ttix  i>et  i'orth  in  this  isaction. 

lieaf^eotfully, 

-Jlty  *ittorney 


fo  •  .^imrd  F.  3ryant, 
Tax  Uoll^5cto^ 


..ej)t»  12,   lSfi>Z» 


JUBJli.GT»     Tax  Collected  on  Ijaportod  :'«rohamis« 
in  the  orifirial  peckaiije  tind.  still  th« 
property  of  importer  i»  Xll«^al  end 
jau8t  !/•  "refunded. 


Oeritlettea: 

You  kave  forwctraed  to  tm  copies  of  verified  olalias 
for  reftmd  of  taxo«  on  ^^israonel    property,  alleged  to  :  e  illocally 
collected  by  tht;  City  bn<.   ?'  uuty  of  -eri  Frfj;.&isoo,  frora  i>fiatGr 
&  VoG«l  ..©utner  Co.  ,Ino. ,  .'ilwauteee,    .i3Consin,erid  froa  i  7iron 
Leatlier  Co»  i.td«  of    'untsville,   vnti^rlo.   In  tte   a-iount..  of  ,321.94 
end  ^j710.00  retipoctivcly. 

In  eeich  caso,   tht.   «ubject  of  taxf:tioa  was  3ole  Leather, 
In  the   original  bundles  and  bulcs,  &s  Innorted   frois  the  uominlon 
of  Canada  through  the  " inited    .tctea  cuiitojac,   e.hich,  at   the  tins© 
of  the  aaaeasj^nt  and   tax  levy,  was  in  itt  original  ohuraoter  aa 
an  Itsport  in  ita  original    :>ur>oaes  and  foriiS;  not  ooi-r!.Minii;led  with 
other  property,   and  iu  storcge  or  ^arehouae  on     oward  .treat,  ...an 
Mruncisco,;  nd  ar.s  faring  oil  of   ihu  aforeaaid   oeriod  the  property 
of  tlK    oit.irL«:ints,   the   ir:;  sorters  thereof. 

The  Claire  for  refuxid  &re  presented  under  and  by  Tirtue 
of  the  provisions  of  .action  3804,  ^ oliticel  Code  of  the     tate  of 

Calirornia,  j:nd  you  desire  ciy  :j;>iniou  ei*  to  the  dispoaition  of 
the  saxae  under  the  law* 


o?iiaoH 

Under  a  lon^;  Una  of  dec  la  ions,  rendered  by  the  JupvMMi 

CoxiTt  of   the  United     tetoa,  bo;  inning  «ith  the  ceJelrtted  cas# 
of  lirown  et  fil.  v.   ,. tr. to  of     £5rylcnd,  reported   in  the  yecr  182? , 
In  12     hetston  442,  6  L.iid.   676,    it   haa    i  eeii   hold   tht.t   so   long  aa 
goods  re.iiiln  tho     roT>erty  cf  the  importer  In  the  original   fora 
or  packuge   in  «hieh  ii..; sorted,  a  tfxx  u^<ori  ihcra  by  the     ttte   ia 
B  duty  upon  ii    orts,  and   so  unconstit'itionol  as   being  violbtivo 
of  the     roviolons  of  ..eotion  10,  i.rtioie  I,  of  tho  x;onfititution 
of  the  United  .tf.tea. 


Suoh  being  th©  CBse,   the   taxes  assessed  end   collected  as 
set  out  in  the  nfridavits  on  file   in   the   aforesaid  rnat tors  were 
illegal,   nnd   therefore  under   the   terms  of  said      octlon  .f304, 
Politioal   Code,   should    be  refunded  to    th©  cleiw-nts.     You  ore  so 
advised. 

Tiespectfully, 


City  Attorney. 


BOARD  OF  SUPinVlSORS. 
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Septemb«r  12,1952. 


OPINION:   Art  Works  in 
War  Memorial. 


Gentlemen : 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"Does  Section  46  of  the  Charter 
leave  in  the  hands  of  the  Trustees 
of  the  War  Memorial  the  power  to 
decide  what  works  of  art  shall  be 
placed  in  those  buildings?" 


OPINION. 

atoinistration  and  operation  of  the    A*ar  .Memorial  and  of  the  grounds 
set  aside  therefor. 

section  46  of  the  Charter  provides  that  no  work  of  art  shall 
be   contracted  for  or  placed  or  erected  on  property  J^   f/^^^^^,,,^ 
and  County  unless  such  work  of  art  shaU  have  been  firsx  f^°^^^ 

rests  with  the   Board  of  Trustees  of    the   .^ar  rAonorial. 

Respectfully, 

City  Attorney. 


BOARD   OF  TRUSTEES 
WAR  MI2JI0RIAL. 


^1  ^n&ujp^i  tucz  to  tqUo^r  Hi  si   ee 


'■•J     .;,  J. ;   . 


ir:^.f.f^r   1o    'lawoT   s^  'cfir-   «:^*    }cr.S   liv-hr 
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a   I 


^   ^^^-^  .liw  Jili 


i^Jii  Xii 


:0(  SAW 


•J^pUiiber  10,  IS38 


dUBTKOT:     in  re:    ^ntr&etlag  ttm  •ddlticuHa 
«cr^  on  ^^eoroatlcn  aler  at  th« 

I  hi^v9  tefoxe  ra«  ytmir  y<N|ue8t  as  to  tha  autliurlty 
cap  your  board  to  aiitar  Into  *  oontit.ct  with  Iisaly  ribtlts 
iJonatructloK  s<m.ima^  for  oartaia  fidditloncil  vork  u  on  tho 
reeroatiorttLl  pldr  at  the  Aqucttio  lerk* 

Tou  have  forwarded  to  ?jiq  your  tM',reeiiant  u.;a.  r    i  tc 
of  July  31,    1^31,    vfith  ?:ealy  ?ll>bits  Uonjiitj-iiotion    .o;;,i.ny 
for  the  orlf^lrml  eoni»truotlon  of  «ioor«dtitlon  i  ier,   dlroctlng 
»y  Gttantlon  to  t"te  cIau-;©  in  oCiid  oontriict  ©hich  t~iv«s  to 
your  board   i  \t  to  ccaapel  tt^s  coutreotor  to  conatruot 

additional  uv......     .i  tiio  jior  at  a  flxwd  price  aliotiid  you  de- 
sire to  do  sto* 

It  ep(^ar^  tli&t  Um  arisia*X  oontrttot  vtxB  onterttd 
XpU:  'i  on  proi)er  ap^jolf lott  iilona  prooered  by  yoiir  oiigia»or» 
B  ffihttn  bids    «re  called  for  it  the  advartijaointtnt  fop 

pi-    ....o.iii  lyrovldaa  that  the  eontraotor  should  hid  aot  only 
Ui>on  thtj  v.orK  to  be  rjerforiaed  directly  ux^er  th©  proposed  con* 
truot,   but  Kli-o  for  .^uoii  additioruikl  bonis  li->  t  '-     Ier  aa  yoiir 
board  EifJit  ofill  for,   and  tiut  till  biddora  -  -ad  their 

prloQ8  not  only  for  the  wurk  (sallod  for  by     w.*-       uoifiot^tions 
but  elso  for  tii»  additional  bonta,   und  tiu.t  Heaiy  Tlbhlto  con- 
struction J<»i,,=iijay  vror«  th©  lovvosfc  bidder,   not  only  for  the 
work  to  b«  iBiraedit  toly  y^Trovtrnd^  but  eleo  for  tiie  odaitlcnal 
beiita  to  be  oonatruoted  at  tlid  option  of  ^t>ur  boe^rd* 

Thorofoxo,   th©  <  -      *• '   -i  now  &rl  r  bofird 

enter  Into  an  &^pNMH»e«t  «i .  y  Tibbi  a.   ion -any 

for  the  additional  bente  nv   k.  iu  ^rioe  j,:-^  ;i,j.v.:i ^  i  ii;   -     ir  oon- 
trsiot,  us i thou t  re-advertlslne  for  bids, 

Tlie  on"  fa  whlo!i  '      '        "  m  in  c-     ■-*-    ing 

the  oontruot  *i  iabit:j  ;  ^oiau  ild 

your  board  have  tiiu  i  ijas  to  '  ..:'aot 

for  the  doin^  of  work  «Uicli  \.  oard. 

In  otbmt  e»rda»   le  auoh  h  ©ontrt.o^  .  «r  j.T,t'vj     uj  xat;.     j.  ixia  of 


9i 


n 


aad©  ;>iirt  of  the  orlfc:lnal  np©oifloctionr 

had  th«  rlc'ht  to  bid  not  only  u:x)«     "  .^^   .  „„  .           „        ,-- 

.0x7'  undor  the  contrt.ot  but  nlso  •  wcrK  vjhlcli  *»■;?; 5 

optioEuil.     ..c  o  rtattor  of  fret,    t-  -:-^o'  ^  ^  ct!ntrt.iOt   la 

to  son©  extent  siiallcr  to  c,  contr  ;;lt   pricco,   md 

of  oourse  unit     rice  contrt  ata  hfcv.    w  -^ "!  ijy  th©  courts  • 

A  eontri»-otln<t  botrd  th?  t  I3  voated  wi  of  entarinc 

lr.t'^  ^.-..t-  -te  by  tlio  or^trir.ic  Ittv;  c;f  '       ■■' =•  a 

li                     t,lcjii  nc  to  tho  tcsms  -snd  trp^ct, 

ajui  -                  ^   t-,.-^.^  p^yj^  conditions  s**--  ,                    -riots 

will  '                                 the  courts,     i'liia  a^a 

reoeiv-.-,i   v,i^  .  i.v-..,wion  not  only  t.f  tho  o^^'mj. -.   ,        .  wli© 
text  trr iters  on  tho  bubjoct. 

In  c^l.  ^^uris#  i  find  the  following  lasif?UBCP: 

"In  sTiterinc;  l^ito  oontrr.cts  tho  judi^iont 
of  tlie  city  is  coKcluslve  in  tJie  abssnc©  of 
a  sliOT?  of  «ant  of  jurlad lotion  or  bad  faith 
on  Vb»  imrX  of  its  of  floors. ' 

Thr     -^  aourt  of  this     ttte   UQi   Jal.  172)  In  tho 

<MUMl  In  ro  -r  o  w*  Ich  involved  the  ri:;ht  cf  the   Jity  f  nfl 

Ototmty  cf  -'«in  .v     ;i   --o  to  enter  into  a  contrrct  TJith  tho  acunty 
of   'leusp  l&  rolntlvQ  to  joint  ovmeruhi,    of  r  bulldinc:'  to  be  used 
for  a  tuboroulor  hospital,   has  oeiid: 

"ifhua  «i»  l^jlelc turo  hi  c,  ooriiiittod  to  a 
rainiciul  body  tho  iJO^mx  to  lo  :i£;l -to  u.on 
glTon  subjoeti*,   or  iuis  ooaaaltted  to  it  jud,-'- 
went  or  dijiorttlon  as  to  Betters  u-^n  i&hich 
It  is  fiutliorls© !  to  aot,   oourta  of  ©equity 
htivo  no   :o-*;sr  to  intarfcrs  with  ay  oh  a  body 
in  tho  oieroiao  of  ita  legisl&tii^  or  dls- 
cretloniiry  funotions.  >   >.  s     huther  in  the 
exerol^  of  loj];lcl0tiv«  stm^Tii  l^e  board 
aot»  wisely  or  unif?is:tly  i«  i^  ocnoem  of  the 
eourta*** 

Jeo  al8«  SI?3IL  V.   JITY  cF  .JiJS.  JO-S,   lOl   ^cl.   442. 

AS  the  ori^^lnfil  speolfi<MLtioa«  oallod  for  thjft  doing 
of  tho  additional  r.ork,   and  all  blddars  had  &n  e  nsl  ohaaea  to 

bid  for  this  v,oric,   t<nd  tho  oontr>iet  entered  intv  lad  for 

it  being  done  rt  the  option  of  tho  board,    the  c.  .  «as  per- 

feetly  It  your  board  can  now  entar  Into  uu  ^  ,xouin«;jnt 

with  tha  c  ;Uir  for  tha  i)orfors3iia(»  of  tiio  v^ork  in  aocord- 

a&oa  with  tXta  tonaa  of  tha  aontsaot* 
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I  realise  thfit  ttjera  is  s  lln©  of  California 


eanmBfilng  with  Bolton  v.   Jillar'^ 
^uat  in  tb»  natter  of  street  i 
price  of  tho  wcspk  to  be  ^Innc 
tiM  (tibajmoter  of  ti 
tlie  eovtreet,  end 


1  103  Jal,  344,    sJiloli  bolds 
iante,  not  only  tho 
i  the  cuRsoxint  thereof  and 
u  bo  doflnltoXy  stated  In 
.  be  .riren  to  a  subordinate 


odTflclnl  to  derlr-to  £isjui  Vhq  ooadltlona  in  Um  oontrBot. 


cv  iiinr: 


i*he«e  rnkte-ii  do  .not  iionsevor  in  tli© 

cafft  for  tv?o  roasones     flrrt,   for  ti-^  -  tlutt 

1.  1  m  Is  not  beir  tod  from  by  «  snsbo- 

or  .    but  the  oontr  _  body  l"?- ••'^If  1~  r^rp-l 

Ittiviif  of  oert^Un  options  ial'orde-: 
fteouuoly,    Um*  seste  rule  do«s  not  ■     .    ..  t    •     o 

as  bas  been  held  to  apply  to  strti^t  i^^  row 
reason  tl^t  the  real  contracilng  purtlot}  ir^ 
eases  are  the  property  oifnors  themselves,    tmd  i,h^x\ 
bfiTW  ths  rl  *ht  to  Inalst  tiit  t  the  mirk  be  doae  in  ;. 
with.  '  sneolficiitlons  whlah  are  called  for  tinder  the 

straf:l    -  /eia'-mt  l&v* 


urnot 


nt 


'o;i  are  tborefoie  advlaoxl  that  yoxuf  boerd  has  full 

power  of  Ity  to  oon^tin-uo  In  /our  oontr  ot  v  ith  the  ^etly 

Tlbblt-5  Lion    :o:apeny  for  tha  oonstruction  of  tl*8  &d- 

dltic:  <o«reatlon  /l«r  at  the  co^t  of  t  if tcon 

!fundr„,i    ._    ,   x^„.;   per  bent  If  tlie  n\«.ibor  of  bouts  exo«adi3 

ten  (10),   and  nineteen  h^mdred  Uollsrs   ($1900)  per  bent  if  only 
ten  (10)  uro  to  be  oona true ted. 


•  inoeroly, 


*!♦-'     ttonwy 


:o  -  Board  of  iPark  SooRilaeloiiers 


oe  10  -  ;ontroller 


^  (y  :> 


ept.    13,   lto?.2. 


jyBJilCTi      Utlidrawal  of    •usignation. 

G«ntles!en: 

This  of  floe  is  In  receipt  of  a  retjueot  for  en 
opinion  as  folXovat 

"Can  a  taachar  who  het=   -T-esen  ed  his  reslrnatior. 
to  the  Board  of  iSdueation  %'ithdraw  it  prior  to  ita  acceptance 
by  the  Board?" 

The  General  rule  v^lth  respect  to  the  v?ittidrawel 
of  reslenatlor.a  by  teocherii  is  fairly  and  clearly  set  forth 
In  l.e  !'asters  vs.  Board  of    id'vication  of  Grant  District,  141 
>•?,.   515  (    .V,)f  es  follows: 

''It  is  clear  that,  under  tlioae  circui;|at<:i,noes, 
tJiore  wti8  no  resignation  by  tlte   plaintiff,  being 
en  ©inoloyoe  &«d  not  a  public  officer,  she  c oulu  not 
"resign"   in  the  sense  that,  the  term  is  ordinarily 
used.       However,  she  could  offer  to  arre«  to  e  re- 
BOlsslon  of  her  contract,  w>  icii  offer,  when  duly 
accepted  by  the    jruiTier  authority,  would  bri  g  about 
a  tc  ion  of  her  cu^.tract  of  employiaent.         he, 

in  a  -s,  dosirod  t i  end  the  contract  by  nutual 

CO. sent.       .J:.e  wanted  to  be  relieved  of  tl>©  obliga- 
tion by  cosisent  of  her  er.-loyor.       That  is   tu©  r;iean- 
in{*   of  the    "reale^atioa" ,    so  onlled.        In   the   iuatant 
Case  the  pleintiff*o  offer  to  ^rcsi^"  was  not  accepted 
by  the  .HO:  ool  board,  a  corpora  to  body,   acting  aii  such, 
before   the  v;  ithdrawcl  of  iier  offer.        'It  ia  oi\ 
elementary   principle   that,   xAien  seTorel  :,>erson«  are 
authorized  to  perforfis  a    mbllc   service,  or  to  acj  on 
act  of  a  public  nature,  es  an  oretailzei  bcjdy,  wliioh 
requires  deilberrition,   they  should  be  convened  in  a 
body,  that  thfc.,  ve  t::e  counsel  fRd  advice  of 

•repy  moaber,  r  ;   they  are  not  all  of  the  saT» 

opinion  OK  to  t.'ie  i^itter  in  haiid.       Aeccrdirigly,  tbD 
ji^roet  weii*ht  of  authority  is  to  t'le  effect  thast,   in 
order  for  a  school  ]x)6rd  to  bind  the  diatriut  in  the 
fci'^jloyrftent  of  teachers  (i.mi  t;.e  aaiae  rule  would  be 
applicable  to  the  rescission  of  such  a  co;  tract), 
it    is  imciiii:: ary  that  t  .c     onbei-tt  of  the  board  act 
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88  m  ImkHI,  and  that  to  do  so  It  is  lai|>eratlT«  that 
8X1  3a8et  toocther,  or  et   lo&st  be  notified  of  such 
neetiiig,  and  have  an  ftpiXMrtunity  to  rseot  together, 
to  consult  over  the  eEi^loyaent  of  m;oh  teachers.*   •» 

>«e  al^>  GurttriC'ht  va.  Center  J\mctlon  independent 
school  Diiitrict,   ft:i  ;..;,.  444   (Iowa);   56  C.J.   407. 

It  appears  frata  the  foi-ep-olnp;  C[uot«t:l    -^  -  -  -^  frcsa  t'jxe 
cited  oases  that  a  teacher  i^say  v/itlidraw  his  re-  a  at  any 

tline  -^rlor  to  itn  acceptance  by  V"  rd  or  i,v  tvj    vj.  .  a.        The 

rule   eeor-^s  elyo  to  be  thrt  a  re:3i  '  doos  not  becof«  effect- 

ive until  accepted  by  th&  wisole  lut;/u   >ts  dlatin/njlahed  froK  a 
Cosmittee  of  the  Board.        >«©   Le    xisters  va.   Hoard  of  'sducfition 
of  Grent  Dlatrlet,  etipra. 

Therefore,   if  e   teaolier  presented  i:i  ation 

to  the  Board  of  ^duof tion  txnd  before   its  occe-pt  /  tVie 

Board,  sitting  as   a  body,   s^jch  ros-lfXEi tlon  was    .imarawn,    it 
beoc»i8s  as   ineffective     ae  thoufrh  never   ;»re3entod*       The  question 
of  whether  tr»   resiipnation  wes  actually  received  by  tVio  Bosird  of 
Kducation  pnd  the  ^oatlou  of  whether  tJie  withdrawal  we-a  received 
prior  to  action  ttpon  the  Toclr^-i.Aion  by  tlie   Board,  are,  of  course, 
qu03tl  ns   of  feot. 


Beapectfully, 


City  Attorney. 


To  - 

Tho  !>o8rd  of  Education. 


-♦t 


O  L>0 


S«pt«aber  17,19?2, 


SUBJECT:   Non-t«achlns  and  non-teohidoel 

/'ositions  of    v.Mix^     jf    education. 


GttBtl<i»«ilt 

Tills  office  J^a   in   raeeipt  of  your  request  for  an  ooinion 
as  folloifs: 

"The   Brsard  of     ducHtion  has  asked   the     ersonnel 
Coarulttee  of  the   Board  and   the   Superintendent   to   coiifer 
with  the    :ity   Attorr  ey  for   the   purros*  of  developing 
a  plan  whereby  displaced   probationary  teaohera  in  the 
alesaentary  schools  and  eligible   teaoheirs  for  appointmaat 
In   the   elementary  schools  may   bo    used   as   clerks   in    the 
larger  elementary  schools  In  lieu  of  appoint  v^ats  from 
the  Civil     ervice  lists.      These  positions  are   inferior 
positions  paying  five  dollars  a  day  for   the   nu  ibar  of 
days  the  schools  are    In  session  vith  a  Hiaxintum  yearly 
pay  of   vlOOO.     The    r'oard  of     ducat  ion  does  not  desire 
to  appoint  an  additional   teacher  at  a  niniroum  of  ?U&00 
for   the  work,   but   the     .oard   is  interested   to  give  omploy- 
uxent  to   the   displaced    yitJbatlonary  te^^ohers  and    to   others 
awaiting  appoint  rent. 

The  servioa  of  these  clerks  is  not   entirely  clerical. 
It   could   be  made  very  largely   the   service  of   a   teacher. 
'•ie  are,   of   coarse,   interested   to    secure  people   who  nre 
oo^tpetent  to  oparate   typewriters  and, if  possible,  do 
8t«ttographle  work  although  the    latter  is  not  absolu  ely 
naoesaary*      v  number  of   the   displaced  teachers  and 
allgibles  are  compotont  to   do  the    necessary  clerical 
work*      Ve  wou:d  like   to   be  advised  whether  or  not   there 
la  a  way  open  for  using  these   teachers  Instead  of  applying 
to   the  Civil     ervioa  for    Uie   assigfimect  of  a  clerk." 

OriKION 

S-:::ctlon  1^5   of  the  ::>an  I'Vanolseo  Charter  in  -art  reads 
as  followa: 

'^Non-teaching  and  non-technioal  posltlonrs  not 
reouired  by  lew  to  be  filled  by  a  peraon  holding  a  teaching 
or  other  certificate  aa  required  i'-j   law,  shell  be  etarloyed 
under  the  civil  sarvica  proTlaions  of  ttiis  c  arter  and 
the  oonpensations  of  such  persons  shall  be  fixed  in  aceorc^ance 
with  the  salary  standardization  provisions  of  this  cLarter*** 


s  J ;;  1 ,  V j.  -xfej A'A^qistS, 
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^•n-r  '"   <srtz^  ^n  e 
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B&B«>t   tla      ixt   tmStrn*.'^   cuy.i 
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It  appear*  from  the  quotation   thet  It  was  the   intention  of  the 
framers  of  the   Charter  to  -rovide  for  Civil     orvloe  for  ell   ©niployeee 
and     ffioers  of   the    3oflrd    )f     ducat ion  holding  non- teaching  and  non- 
toonniofil  positions*      sfhile  your  purpose  in  attempting  to   provide 
employatsnt  for  unemployed   teachers  is  a  la\;bdiable  one  it   is  impossible 
to  so   orovide  under  tha   terms  of   the   Charter  to    the   detriment  of   the 
persons  oi*   th'j  Civil     ^^rvice  lists*     An  attempt  on   thf;    part  of   Iho 
aoard   of     ducstion   to  convert  a   clerical   position  into  one  requiring 
the   services  of  a  teacher  wo\xld  be  in   tha      Rtare  of  a  cubterfu^e  and 
unlawful  for   thfj   xeasoit  that  upon  Investigation  it   nould   beooHW 
apparent   th«t    tho   Viork  to   be  uerforaaed  was  of  a  non-teaching  and 
non- technical  nature. 

I  am  therefor*  of   the  opinion  that    there  is  no  way  open 
for  using   teachers  in  non- teaching  and  aon-teohnieel  positions  in 

the    ,an   i;'ranclsoo  ,^chool     epertrient. 


Respectfully, 


City  Attorney 


BOARD  OF  SDUCATION. 


fieac 


u.'ii'i 


i:.. 


Sept«nber  22,  1952* 


SUBJECTt     Wllte4JWi»l  Of  3iEnr.tupe8   to     harter 
Amanftacnt  Petitions. 

Dear  Sir: 

On  ,ept«mber  13th  last  you  wrote  me  as  followat 

"I  am  in  receipt  of  numerous  coamuniciitlons 
from  perecsia  who  dewand  tlisit  their  nanea  be  withdrawn 
and  that  I  •cancel  aiid  disregard»  their  aignaturca  on 
oetitlona  for  J-.arter  Anendmcnto  now  on  file  -^n  «y  ^  . 
office  for  examination  aa  orovided  in  ..eotlon  8  of  Art- 
icle XI  of  the  Constitution. 

"Theae  cornnunicatlona  are  In  varioua  forma, 
aach  as  aigned  let t era  of  various  wordln^Bf  but  i;.ainl7 
on  the  form  encloaed  herewith. 

"rleaae  advi3e  e  at  your  earliest  convenience 
tether  under  the  law  I  should  accept  such  cojrmunicationa 
and  accede  to  auch  demands  to  cancel  end  disrecard  such 
signatures  In  reoortinr  to  the  oard  of  :,uoervisors  the 
number  of  valid  signatures  on  auch  petitions.   I  ^st 
make  my  report  to  the  oard  of  J; unervisors  not  later  tiian 
September  24,  1932." 

OPIKIOB 

The  mnner  and  metiiod  of  oroooslng  charter  nrocndmenta  la 
entirely  controlled  by  our  constitution  and  state  lawa. 

I}L,A>iCFARD  V.  HART-'FXL,  131  ■  al.  265 j 
GA}?VlJi  V,  CITY  o:  0       .      al.  Ap^.  560j 
PEOPLIi,  ETC.  V.  CIT  -A  (Cal.),  5  i'&C. 

2nd.  3. 

Jnder  the  constitution  auch  petitions  are  to  be  filed  with 
the  board  of  supervisors  and  not  our  registrar. 

In  the  Mlanchard  case  it  waa  held: 

"The  irovlslons  of  the  constitution  in  regard 
to  the  adoption  and  arnendjient  f  freeholders'  cViarter 
are  mandatory  and  -prohibitory;  and  the  raode  of  amendment 
of  auch  chartera  ia  exclualvely  commanded,  and  all  others 
are  'rohibited." 

Section  179  of  our  ciiarter  xirporta  to  deal  with  the  method 
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of  ppopoalng  a  charter  amendment,  and  aayt: 

"Such  ordinance,  act,  charter  anendtnept  or 
other  .  easjire  may  be  proooeed  byjE^ilJn^'  wi'tli  tiie  ''^g- 
istrar  a  uctltlon,  ©to.  ^  •;  ^^  '«. 

This  provision,  insofar  aa  it  relates  to  a  charter  ajnendment, 
is  not  effective,  as  the  same  coaofllcta  with  nectlon  8  of  Article  XI 
of  our  state  constitution* 

I'here  ia  no  otiier  mention  of  the  subject  of  charter  arne?idinent8 
in  the  forogoine  section  of  our  charter. 

Section  180  of  our  charter  provides  in  part  as  follows: 

"l^e  filing,  verification  and  certiflcatiOTi  of 
initiative,  referendum  and  recall  petitions  shall  be  in 
accordance  with  general  law,  and  rules  and  regulations 
of  the  registrar  of  voters  relative  to  details  not  cover- 
ed by  general  law,  except  aa  otherwise  provided  by  tliis 
charter.  Any  signer  to  a  petition  may  withdraw  his  nane 
fran  t\e   same  by  filinf^  with  tii.e  registrar  of  voters  a 
verified  revocation  of  his  signature  before  the  filing 
of  the  petition.  Ko  signature  can  be  revoked  after  the 
petition  has  been  filed." 

..owhere  in  Section  180  of  oar  charter  Is  there  any  reference 
to  a  petition  for  a  charter  aiaendiiient  or  the  manner  of  withdrawals  of 
signatures  therefrom. 

Tlie  matter  of  the  ajrendment  of  oir  charter  Is  not  a  "matter 
of  municipal  conceim*',  but  is  a  watter  entirely  f*ovemed  by  state  laws 
and  our  constitution. 

It  may  •••m  that  the  concluding  sentence  of  Section  8  of 
Article  XI  of  our  constitution  makes  oir  charter  :'rovi8ion  applicable. 
That  sentence  is  aa  follows: 

"The  election  laws  of  such  city  or  city  and 
county  E'lall,  ao  far  as  applicable,  cavern  all  elections 
held  ixnder  tl;e  authority  of  tlils  section." 

Our  bupreme  'ourt  in  discussing ttiis  orovioion  of  the  consti- 
tution in  OARVER  V,  WILilAKS,  96  Cal,  P.pp,    IIJB,  saidt 

"The  expressions  •electicm  laws*  and  'all  elections* 
as  heap*  used  (  iec.  8,  Art.  XI,  Constitution)  cannot  Include 
all  tiie   proceedings  leading  up  to  the  election.  ** 

In  view  of  the  foregoing,  I  hold  that  ^3eotions  179  and  180 
of  oar  charter  'mve  no  application  to  the  raanner  or  mode  of  proposing 
charter  amendments  and  furnish  no  guide  aa  to  the  raanner  or  rigiit  of 
withdrawal  of  signatures  frori  charter  ajnondnient  oetitions.  "ections  179 
and  180  of  our  charter  are  a^ialicable  to  r.iatters  of  municipal  concern. 
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such  as  petition*  fop  an  Initiative,  reforendnm  and  reeall  election. 

.'s  we  'live  no  state  statute  on  the  ff'ibject  of  such  wit  idraw- 
aXs  «•  inuet  look  to  the  decisions  of  courts  upon  that  subject* 

The  precise  question  of  Tarheth«r  an  elector  has  the  right  to 
withdraw  his  signature  from  such  a  r>etition,  as  1«  herein  involved, 
wrlor  to  t^ie  certification  hy  the  registrar  of  its  sufficiency,  has 
been  considered  many  tlaee  by  the  courts  of  various  states. 

It  ^las  been  unlfopmly  held  that  S'xch  rl^t  of  withdrawal 
exists* 

OREES  V.   S^'I'^^    (Iowa),   82  M.    v.   448: 

STATE  :  OKH  V.   .HEATTLE    (Wash.),    109  Pac.   509j 

CO'TWTV  V,   !»OCTTE,    115   111.    ApT,   Rep,   399; 

HVI:^0K3,    66  fU    I  .   78j 
.  iaa»),   9  So.  897; 

HOr'FiOK  ▼•  ,    (Heb.),   95  H.  '¥.  547; 

•^T.  mmm:   ,        .  V.  noAHE  of  i^djgatioji  (s.  d.), 

:.  W.  697; 

.)Ry  I'lTC.  V.  a::  yi,,  KTC.  (N.  M.),  117  Pac. 
846; 
HAY  V.  DORS  (Kan.),  144  Pac.  235; 

V,  LAKE  0?.  Va.),  110  S.  L,  180 j 
V.  McIKDOE  (yo.),  176  S.  v.  245; 
CRuCxilrJl  V.  ABEL  (111.),  180   .   .  852. 

Authorities  similar  to  the  above  mi^t  be  laultipllcd  raany 
times. 

The  cited  authorities  base  their  holding  that  aich  rirht  of 
withdrawal  exists  apon  tiie  grounds  that  the  original  signing  was  a  vol- 
untary act,  without  consideration,  at>d  that  such  signing  Is  not  irre- 
vocable; t'tiat  there  Is  no  le^al,  moi^al  or  equitable  basis  fonefueal 
of  the  T±&it   of  withdrawal;  that  signatures  to  a  oetltion  are  easily 
secured  and  without  a  proper  understanding  of  the  contents  and  effect 
of  the  petition  signed;  that  rany  "sign  in  haste  and  repent  at  lei- 
sure"; that  a  signer  has  the  legal  rl^t  to  change  his  mind  where  no 
private  ri/;hts  hnve  accrued. 

In  LiaTELL  v.  BOARD  OP  SUPERVISORS,  supra,  the  court  saidi 

"Our  examination  of  tiie  dftftlgions  cited  by  coun- 
sel on  either  s3de  from  other  courts  on  analog- ous  statutes 
has  lead  us  to  the  conclusion  that  the  act  of  signing  sueh 
petitions  is  not  an  irrevocable  act,  and  that  it  ynay  be  re- 
yokad  at  any  tJmii  bafnra  tha  jupiadiefckon  of  tha  body  augior- 
Izea  To  acVTias  been  deterrolned  by  It.  »  ft  »  »" 

"To  absolutely  rahiblt  a  cltlisen  from  withdrawing 
his  name  from  a  v)etltion  voluntarily  signed  by  him,  at  any 
tlJM  after  it  las  been  presented  to  a  body  autliorieed  to 
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act  upon  it,  wo  lid  be  a  harah  and  urmeasona -le  mile,  and 
also  llnbl©  to  work  great  rardshlp,   enerall:/-,  parties 
act  from  honest j"o tires,  and  It  Is  for  the  protection  of 
the  ripihts  of  sicu  parties  that  laws  are  enacted  and  con- 
B trued*" 

In  TERRITORY,  ETC.  v.  MAYOR,  ETC.  (K.  M.),  euinrft,  «ie  court 
saldt 

"»  «  •  irtiether  an  elector  who  signed  the  pe- 
tltlcHn  In  question,  and  whose  8lgnatiu»e  was  on  It  when 
It  was  received  by  the  mayor  and  council,  had  the  rlf^t 
afterwards  to  wltiidraw  from  the  petition  *  «  «  so  as  to 
prevent  it  frarn  being  counted  to  nake  up  the  number 
requis*te,  by  section  2  of  the  act  referred  to;  also 
whetlier  the  coimnlttee  h&C   oower  to  accept  or  rnake  such 
withdjfawals." 

■Hie  eourt  held  that  the  signers  were  entitled  to  withdraw 
their  names  from  the  <etltlon  and  said: 


"At  all  events,  they  had,  befoi^  the  petition 
cane  up  for  final  rctlon  by  the  mayor  and  council  censed 
to  be  petitioner  a  in  the  sense  that  they  still  deslredi 
t^e  action  for  which  they  had  asked*  l^elr  signnture? 
were  s^^^l  there,  but  the  will  to   et^tion  lad  departed 
from  theaaii*  On  wnat  gro«ind  or  principle  of  which  cmirts 
can  take  cognlj'.anoe  can  withdrawal  be  denied  them?  '^b 
relator  does  not  in  this  case  allege  that  he  lias  suffer- 
ed dania£;e  or  Injury  of  which  any  recorqilsed  measure  ex- 
ists*  tie  nust,  and  as  we  underntand  does,  rest  his 
cause  on  the  g;rO';nd  of  trablic  )olicy,  ••■ 

"^We  think  the  petitioners  had  the  right  to  with- 
draw, at  least  up  to  the  tiitie  wlien  the  mayor  and  comcll 
acted  on  tae  report  of  trie  committee." 

In  BAGI£Y  v*  ttellTDOE,  supra,  the  court  said: 

"An  eleetor  who  has  signed  an  initiative  pe- 
tition for  the  naaaage  by  a  city  of  an  ordinance  tinder  Laws 
1913,  p*  445,  x^cjiirlng  the  city  clerk  to  ascertain  -srhether 
a  petition  Is  signed  by  fcie  requisite  nomber,  and  dec luring 
tliat,  ;'f  the  -etltlon  Is  signed  by  the  requisite  number,  the 
corncil  shall  either  pass  12ie  proposed  ordinance,  or  call  a 
special  election,  may,  after  the  tetltion  has  been  filed  with 
the  city  clerk,  and  before  he  has  made  nls  certificate  to 
the  council,  withdraw  his  name  frcei  the  petition*" 
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In  CROCilEB  V,  ABEL,  su.ira,  the  court  saldt 

"One  grcrmd  for  this  clftlm  is  that,  orlor  to 
tti.9   oorxcluslo-i  of  the  eaj'ing  on  tiie  annexation  petition, 
forty-four  signers  filed  written  v.i:thdra»als  of  tlioir 
•ignaturea.  On  tlie  second  day  of  tlxe  'nearlng  twenty-four 
of  the  said  f<M»ty-four  slgnere  filed  their  written  counter 
withdrawals  and  asked  t'.at  their  namea  stand  aa  originally 
signed  to  tli©  petition.   li©  county  court  ruled  that  the 
GOimter  withdrawals  were  roper ly  filed*  :•  -  ^  *  'Rve  sign- 
era  had  the  rlf^t  to  withdraw  their  names  from  tJie  oetltion 
at  any  time  before  final  action  tiiereon.   (:  itlng  Littell 
case)     »  Olxat  rule  la  a  neoeasary  inference  from  the 
very  nature  oF  fehe  rlphti  of  netition  anA  an  liesj  not  ' 
rnerely  to  'tSie  -etTtions  tjemaelvee^  but  to  wlthdrawa-la. 
ii'ourta  are  not  justified  in  placing  any  restrlctlcMi  upon 
the  free  action  of  a  citizen  not  olaced  there  by  law  and 
not  required  by  good  inorala  or  propriety,  ^^'e  observe 
no  reascm  why  the  signer  of  a  petition  who  witlidrawa  hia 
signature  rriay  not  change  hla  trdnd  a  second  time  if  he 
tJiinks  he  la  better  advised  or  informed  about  the  subject. 
Up  to  tlie  time  a€   final  action  thereon  Ue  should  have  con- 
trol of  the  "atter  as  to  whether  or  not  his  sif-nature 
s^jBill  reK»in  on  ti^ie  petition.  Tne   action  of  the  caart  in 
counting  aach  twenty-foiir  signatures  was  proper*" 

If  It  be  contended  that  no  person  has  the  ripifit  to  withdraw 
hia  aignature  after  tlae  etltlon  has  been  "filed"  wltb  t3ie  board  of 
aipervisora,  the  answer  Is  that  tlie  ?rtere  presentation  to  the  board 
of  suoh  petitions  la  not  a  "filing",  bat  timt  such  petition  may  only 
be  and  la  ao  "filed"  after  Its  sufficiency  Eias  been  determined  by 
the  registrar* 

Upon  ita  co^esentation  to  tlie  board  of  supervisors  »ieh  pe- 
tition imst,  luider  tlie  constitution,  be  referred  to  tlie  registrar  to 
be  verified,  and  after  such  verification  said  petition  Biuat  be  re- 
turned to  the  board  with  a  report  as  to  Its  sufficiency*   If  said 
petition  is  reported  as  sufficient  such  netitlon  nay  then  be  filed 
and  the  election  eel  led. 

'iliat  the  oresentation  to  the  board  of  supervisors  3a  only 
a  Tjreliininary  step  to  the  ultimate  filing  thereof  Is  learnedly  dis- 
cussed  in 

OREKK  V.  SKITK  (Iowa),  82  N.  W.  448: 

"llie  filing  of  the  statement  in  the  aidi tor's 
office  was  the  >reliininary  step  required  by  law  to  secure 
a  i  earing  before  the  board  of  supervisors.   Its  filing  waa 
necessary  to  give  tlxe  board  Jurisdiction,  but  conferred  no 
r±eja.t,   except  toiet  of  iisvin^j  its  sufficiency  determined." 


ill*  board  of  aaparvisors  i&s  no  Jurisdiction  to  not  until 
the  receipt  of  the  regiatrar's  reoort  as  to  the  eufflclwicy  of  the 
petition. 

It  wo'ild  be  foolish  to  suppose  that  the  board  of  sunervlaore 
wcyild  accept  for  filing  a  pet  ticm  whi(di  In  adTance  was  Imown  to  be 
insufficient.  Tnerefore,  it  woald  seem  to  follow  that  such  r>etltlon 
is  "filed"  only  after  its  suff icieaicy  has  been  determined. 

Our  state  co  .rts  '^ave  nev«p  exactly  r)a3aed  upon  the  ^Treclse 
questlcm  here  nreaented,  but  the  rule  fir.al]^  a  -proved  5n  this  state 
1b  set  forth  in 

I>Oyi£  V.  JORDAK,  EOO  Cal.  184> 

'*Fra«  tlie  study  we  ha»e  been  able  to  give  to 
these  au&ioritiea  we  ?\re  forced  to  agree  with  the  author 
of  the  note  to  Sim  v«  ioahold.  In  II  L.  ■  .  A,  Ou   S,), 
wherein  he  stated:   »-'ven  the  cases  which  allow  the  most 
llberd  Eiargin  of  ti?ne  for  withdrawsil  seeci  to  reco  nize 
that  this  right  to  withdraw  aay  not  be  exercised  so  as 
to  defeat  the  Jurisdiction,  sifter  the  ^iurisdlctlon  of 
the  body  authorised  to  act  .^ias  been  determined. '  " 

Our  Supreci*  Court  in  McA.fLAY  v.  BOARD  OP  SUPERVISORS,  178 
al,  628,  considered  the  cmtter  of  the  right  of  wlthdramiLls  of  sig- 
natures to  a  oetition,  and  said: 

'^Ve  ere  satisfied  that  it  auet  be  held  that  pe- 
titicmers  for  the  organization  of  an  irrigation  district 
under  tne  act  approved  I  arch  31,  1097,  and  act  amendatory 
thereof  and  sappleiaent&ry  thereto,  may  effectively  with- 
draw frcan  the  petition  for  tne  orgmi?;ation  of  such  district 
at  any  time  nrlor  to  the  presentation  of  the  jrtitlon  to  the 
Board  of  Supervisors  on  tlie  data  fixed  in  the  nublished 
notice  for  such  presentation,  with  the  reaalt  that  at  t!ae 
tirrse  of  aich  Txpesentation  they  oan  no  longer  b©  considered 
by  the  iioard  as  such  petitioners." 

The  question  of  the  rlpht  of  withdrawal  of  signatures  has 
been  considered  in  other  phases  by  our  courts,  notably  in 

LOCKER  V,  7y^,3II,  17  Cal.  Aop,  727} 
COVELL  V.  LKE,  71  Cal,  App,  561} 
LAAM  V.  l^oLAHElI,  20  Cal.  Apr),  622. 

C  )VBU.  V.  LKE,  supra,  cites  the  McAulay  case  with  approval 
upholds  t.^iat  decision. 

You  are,  tiiercfore,  advised  t^at  you  may  take  into  consider- 
ation the  variois  withdrawals  w'lich  have  been  filed  wltii  you  in  deter- 
mining whether  or  t ot  the  oetitiona  are  signed  by  the  required  number 
of  registered  oters,  and  If  you  detenaiLne,  from  an  Inspection  of  such 
withdrawals,  the  original  oetition  and  the  reg5stration  records  of  your 


t1 


Ico,  that  oartnln  -vlthdrttvals  so  filed  ave  be«n  signed  by  the  1dm- 
,  tical  oersons  who  8^ff;n©d  the  oarlglnal  petition  you  may  dean  the  oeraon 
I  so  w'  thdrosrlng  no  longer  a  signer  of  the  said  petition. 

I  Respectfully  9ulanitted« 


ciiY  kff&kwa 


iss^gfy  ^fft  ki^^mwi 


C.  J.  GOUJHS, 
Regis trar> 
City  Hall, 


ao^^ift.    \i^^ 


c  i^-/^; 


October  3,  1932« 

iUBJECT;  3ftlftri«»  to  be  Fixed  by  Officere, 
aoATde  or  CobbiI salons  having 
Appoint lag  Power. 

•Mitlrasflot 

j        This  off loe  l«  in  receipt  of  your  request  for  an  oplnl<m,  a» 
[follovs: 

»H«»  the  Board  of  Ver  Memorial  i'rusteea  the  right 
to  fix  the  salsoples  ol  its  aaaiployeea  aM  ofrleera?" 

Section  71  of  the  P>an  ^ranclaco  charter  provides  that,  pending 
Vie  adoption  of  salary  stmdarda,  tJrie  salary  and  «ag*  rates  for  posit- 
ions subject  to  standardisation  shall  be  as  recaaBneaded  by^th©  officer, 
board  or  COTttission  having  appointing  power  for  suoh  posltlona  and  shall 
be  fixed  by  the  budget  and  annxial  salairy  ordinance. 

In  view  of  the  fact  that  salary  standarda  liave  not  as  y«t  hm 
)tcd  In  San  Yancisoo,  it  is  my  opinion  that  toe  Board  of  v.ar  Keaorlal 
a toes  has  the  power  to  fix  salary  and  wage  rates  for  poa5tlona  und«r 
control. Before  the  salary  ao  fixed  can  beccaae  effective,  tine  props* 
4.  jroprlation  laaat  be  made  therefor  and  provision  tm.t  also  be  aade  in 
the  salary  ordinance  for  tiie  uaymeait  of  th©  salary  so  fixed.  ^K>th  of 
tiiese  natters  era  within  the  control  of  tlie  board  of  superviaora.  In 
^M   instant  ease  I  understand  that  the  appropriation  has  already  been 
provided  for  in  the  annual  appropriation  ord5i^ance  a-d  that  the  only 
action  of  your  board  laecessary  at  the  ppesent  tla*  Is  to  amend  the 
existing  salary  ordinance. 

Tour  attonUon  ia  called  to  Section  78  of  the  charter  #iioh 
aeals  with  tSie  orasontatlon  oC   the  annual  budget  and  the  action  of  your 
board  thereon,  tinder  this  section  your  board  cannot  Increase  any  «Boant 
eer  add  any  new  item  for  personal  services. 

I  «a  ctf  the  OTjlnlon  that  the  aame  rule  would  apply  on  the  inak- 
init  of  any  auppleaental  appropriation  or  mending  the  salary  ord5 nance. 
In  other  'wrda,  the  power  does  not  lie  with  your  ba»  rd  to  raise  salaries. 

You  are,  therefore,  advised  that  you  have  not  the  power  to  raise 
•alarlea  beyond  the  amounts  fixed  by  the  aopolntinc  po*er  except  under 
«ie  exercise  of  tiie  authority  v©  ted  in  you  by  section  151  of  the  charter 
which  deal*  with  the  standardi nation  of  salaries  • 

The  last  wentionod  section  gives  you  the  right  to  fix  salaries 
in  conjunction  with  the  rccoamendatlon  of  the  civil  service  coesaiasion 
but  it  is  only  under  authority  of  this  rjartlcular  section  that  you  can 
act  and  at  the  oresent  tiiae  your  oowers  are  to  approve  «>' A^PP'f^*  °^ 
the  salaries  fixed  by  the  appointing  oower  but  without  autlMr&tJ  to  in- 
crease the  sasae. 

Respectfully, 

Beupd  of  Suoervisor.  C^'^  ATTORREy 


•SSCi   ,s  «^ 


,jr 


."Ji/ 


&£1  sc^ 


Obt.   d,   I9&S. 


UUBJKCT;     i>reTalllzie  Hate  at  ^tm' 


j<»m%iTm  a^  you  wrote  ne  a^lag  an  opinion  on  tb» 

two  follow  in  e  Q^iestionat 

First:       Did  the  -auneet  i;ill  arad  imnber  Comrjany  violate 
its  contract  iii  withhold in(^  the  etipulated  wai^  schedule  fmn 
other  workers  pending  the  delivery  of  the   -{ill  ?(Ork  to  the 
general  co*~ tractor? 

:i9Go  i<Li     By  Withholding  said  paynents  fr<:»n  weekly 
tiiae  oiieoks,  did  the   axinset  l  ill  aM  Lumber  Co&T>eny  render  tljeat- 
selvea   irresponsible   in  the  sense  that   they  can  be  prevented 
frois  bidding  on  any  futui^  mill  work  frai  the  City  and  Coimty 
of  ^.an  l-'rariOisooV 

!:laTlng  been  present  at  the  confarencen  held  between 
yourself  and  tl^  variovia  parties  interested,   I  have  the  following 
inforratlon: 

The  aunaet     Idlll  end     ^jraber  CorpaBy  secured  a  ooatraot 
frois  the  City  and  Count,    of  ^&:i  ireioisco  to  furnish  certain  lulll 
work  for  the  xtealth  center  building  and  the  crovislona  of  Oruin- 
lUMe  Ko«  8995  (l^ew  ..oriea),  approved  .ay  22,  1951,  were  ezpreaaly 
atde  a  i>art  of  said  contract.        ^aid    juneet     ill  b.ts&  i^ttHmr 
Coiipany  specifioally  agreed  in  acoeptini;  said  oontraot  to  pay  ^e 
prev&lliri:  rule  of  wa£^,  as  the  aasse  existed  in    >an  Franciaeo, 
to  all  laborers  enga^d  thereon. 

>OT3e  weeks  after  tie  contract  haC  bo.  n  ontereiu   into, 
and  during  which  tlie  the  work  was  being  perfozcied,   inforriation 
«as  hsyd  th&t   the  cuntraotor  was  not  paying  the  laborer:*  en^a^^d 
UfffiB  said  voi^   the  prevailing  rate  of  wage  as  spec if led  in  said 
ordinance  made  e   r>Brt  of  said  contract  and  a  oheok  was  had  by 
our  city  officials  which  .showed  that  txlthough  said  anount  was 
beiCK  ore ii tec   to  said  emplcr>'des,  woitvln^  upon  said  cot: tract,  no 
poyasnts   in  excels  uf  t  e   local  Oe  .lend  scale  had  been    iiode. 

This  fact  wa.s  oalled  to  the  attention  of  said  oontruotors 
and  they  agreed  to  forthwith     ay  to  said  laborers  t:\e   .'revailing 
rate  of  wa^e  as  ealled  for  in  said  contract  anc    said  ordinance, 
but  another  cheek  tsade  at  a   later  date,  and  approxljAately  two 
weeks  thoreafter,   showed  tliat  said  contractors  had  not  as  yet 
eoEiplled  with  the  provisions  of  said  ooatraet,  whereupon  a  meet- 


Oit^ 


tsg  mma  oalled  in  your  office  ©iid  upon  the  day  of  said  Sieetlag 
the  eontraotor  reported  that  said  tmn  it&d  finally  been  peld  In 
full  the  day  before  said  date. 

OPIKIOK 


The  '>roTiHlone  of  Ordinance  Ko.  ^95  ere  not  explicit 
ea  to  ^y>t='n  *«14  full  prevailing  ratt  of  vc«^  ehoulfi  be  peid  to 
said  e  ,  but,   in  ay  opinion,   the  coRistruction  that  sbo-ld 

be  plfec^^   „     u  SGid  Ordlnanoe  la  thtt   stild  wegee  arc  payable 
Issued  lately  when  they  bee  awe  d\je» 

This  opinion   is  strengtliened  because  ell  .>tute  laws 
applicable  t©  eori tracts  of  tiftis  «ort  beeortje  a  part  thejpeof 
and  there  ie  a  specific  statute  in  the  otate  of  California 
reguletlng  the  tliee,  r^ethod  dnd  stonner  of  peylnfr  8«ch  wages, 
to-wlt:     An  act  approved  :&y  6,  l^Jlfe,   Jtats.  191S,  p.  £94, 
Chapter  SOS,  at?  subseq.uently  ai^tended,   the  Ehrt  title  of  said 
sot  being  "Payraent  of     op:es««.       Theiein  it  le  •■>rovldeu  In  sub- 
stance tbat  sll  wares  or  o csspensat Ion  earned  by  tmy  r^erBon 
shell  beco-ie   due  and   'j^eyable   serrilHsionthly  or  twice  during  each 
ealenAar  eionth  on  days  to  be  deaieaatea  In  e^vance  by  the  eiur- 
plo/er  as  the  ref^ular  pay  days. 

Our  Ordinance  has  a  clause  Imposing  a  penalty  of 
Ten  Itollars  (^10.00)  per  ds^  for  eaoh  laborer  employed  upon  any 
cositraet  who  la  not  paid  the   .»revalli:4^  rote  of  wee*  and  the 
otate   law  herein  isasntioned  haa  a  slrdlar  clause.       Th*  coiistltu- 
tlonallty  of  s41d   Jtete  law  has  been  upheld  upon  numerous  occa- 
sions, particularly  In  UO'j-^'^  v.   IiiUlAl5i  >^'y.UXr^,  etc.  i.:.  CO., 
37  Cal.App.   570. 

The  eon^stltutionallty  cf  the  said  prevailing  wa^  law 
was  upheld  in  CITY  or  i'j^.^-^^i.A  v.  ca^JiLi^ViLlii  vjir'       ■;.,  jiipreoe 
Court,  .--pril  lb,   1932,   10  iee.   r-iep.    (2nd)   745,  w  it  was 

also  held  that    the  City  e/id  Cuxinty  of     tin  iTanci  ^  the 

richt,  under  its  Charter,   to   pass  the  ^^revailini         ;■       i"    ■ofSB 
Ordlaauce   In  question  here* 

It  trill  also  be  rewtwbered  that  tr.e  coi  tiiictors  In 
question,  at  all  tlsaes  stated  that   It  was  their  iatoatlon  to 
pay  the  laborers   Involved   ail  of  the  rjioney  due  thea  and   for 
this  purpose  they  had  carried  separate  entries  on  their  books 
as  to  the  exeess  earnings  of  those  employeea  working  on  the 
ecntraot  with  the  city  and  County  of  aan  Francisco,  but  the  fact 
iwoAliis  that,   for  a  period  of  six  weeks,   their  taen  had  not  been 
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paid  the  exooes  ««€•  over  th«  Oakland  aoal«  o&lI«d  for  la  tim 
eciu  tract* 

ipeclflcolly  exmirering  your  (|.ueaitlon«  - 

First!       Thar®   is  a  question  as  to  t>e   ability  of 
tha  Ci^  and  County  of  iian  ^Tanoisoo  to  oollact   tlie   ^)enfilty 
for  the  failure  to  pay  amployaas  th«  prevailiiig  rate  or  woga 
ealled  ior  In  the  ooatraot  o«1zm;  to  the  express  Intent lorx  of 
th«  aedtraotoiris  to  pay  suld  rian  said  vaga&«       '»hlle   tiie  con- 
tractors ELight,  aad  probably  «ould,   In  a  legal  proceed  I  r^^, 
eaoape  the  i>enalty  l^av-oscd  by  tij«   .  oe,   it  aeeri^  clear 

to  B*  that,   la  an  action  started  b-  late  ^abor  Coti/dlaslonar 

arid  baoed  upon  tha  waga  law  heraln  quo  tad,  such  penalty  could  be 
collected. 

3aoundi     Owing  to  a3Ll  thB  facta  and  clroumatanoes  of 
this  case  it  Ig  t^  opinion  t;iat    it  is  within  ycur  po*er  to 
deoler©  sal-   contractors  to  be   irresi>ori.i;illa  uijfi   ineligible 
for  biddl  nc  on  any  Tature  work  or  &.>;  tract  to  be-  let  by  the 
City  sad  County  of  .jan  Francisco,  beoaiise  of  ti*:    violation  of 
thie  said  contract  and  tiie  failure  of  aaidi  cor.traotort  to  c^y 
the  wogea  specified  tiiereln  and  also  because  of  the  very  pal- 
pable violations  bv  said  contraetorji  of  the  terria  cr.d   ,xovisloia 
of  the  "Payiaent  of  "^ages  ivot*^  of  tlie  -tate   of  vCiJlfornia* 


neepectfully. 


TwrTwrnm-. 


To  - 

Alfred  J.  Cleary,  A«.eq. , 
Chief  Adi/ilnistrfetive  officer. 
City  Uall. 


Lr?i3-i 
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oot.  S,  19:' 2. 


;^IBJ:^CTj     Protest  of  Adolpli  T^l  in  re  layaent 
of  vl2,000  for  atrin  of  lend  on  the 
nort)j  side  of  Turk:  -treat,  between 
Broderiok:  Jtreet  liiid  i^sonio  Avenue. 


I>«£r  ^Irt 

:7e  are  in  receipt  of  your  request  for  an  opinion  In 
regard  to  certain  objections  n^aue  by  Adolph  Uhl,  ^.^s^uire,   to 
tbe     ro posed  payjaent  of  tine  auia  of   ,. lid, 000  for  a  strip  of  laiid 
an  the  north  side  of  Turk  street  bet'.vcien  Broderlck  ..treet  &ad 
Jdftsonle  Avenue. 

The  objections  are  be&ed  on  the  aj»aumptioa  t^tet  w-ien 
the  width  of  Turk  street  was  disilnlsliod,  the  strip  now  in  con- 
troversy was  eoquired  tvcask  the  City  by  the  present  owners  and 
therefore  tlie  City  should  not  x^csm  be  ec^ipelled  to  pay  for  the 
re-taJciiig  of  said  strip  of  land  for  the  proposed  re-widening 
of  Turk  street. 

The  crux  of  tiie   proposition  is  w?.ether  tli«  City  ever 
owned  a  fee   in  'I\;rk  street.       This  cuostion  has  been  ari.swered 
In  the  negative   in  at  least  two  opinions  rendered  by  ay  prede- 
cessors in  office. 

On  ^5arch  12,  1£;97,  the     Honorable  H.  C.  Creswell, 
City  iVttomey,  rendered  an  opinion  holding  that  the  City  never 
had  Q  title   in  fee  to  the  strip  of  land  on  the  north  side  of 
Turk     treet  fro&     rotterick     trcot  to  Par  Jeer  ^.venue.       This 
opinion  ia  quoted  jtnd  referred  to   in  an  opinion  dated  f-'eroh 
29th,  1912,  rendered  by  the     Honorable  ieroy  V.   long.  City 
Attorney,  wjierein  he  sustains  the  foner  opinion  of  the  !?onorabls 
'i«  c.  Creswell  and  holds  tJiat  tlie  City  never  had  a  title   in  fee 
end  that  ur>on  the  o losing  of  this  portion  of  Turk    itreet  the 
land  reverted  to  the  abutting  owners. 

4s  t  le  opinion  of  the  Honorable  Percy  V.   Long  is 
rat}^er  lengthy  we  enclose  herewith  a  copy  of  his  opinion  rtther 
tisan  quote  at  length  froia  t>ie  opinions  of  my  two  predeeessors. 


•S'^vy.-;*.  y 
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In  the  lipht  of  the  opinions  herein  referred  to  and 
of  tho  facts  therein  stated  you  ssuet  oonoXudo  tlitat  tho  City 
never  acquired  by  purchtse,or  otherwise, a  fee  In  Turk  street 
and  that  the  land  in  oo-itroverey  reverted  to  the  owaers  when 
the  street  was  oar rowed. 

Therefore  the  City  lauat  now  poy  for  said  land   If 
the  saxae  ia  taken  or  acquired  fogr  the  purpose  of  widening:  ?urK 
;treot  and  the  eppropriati  .n  referred  to  in  your  letter  sho«ild 

be  upxpoved* 


He apeot fully. 


city  ;»ttor;iey 


To  the  Honorable  - 

Leonard   _;.   I>eeTey,  Cortrolier, 
City  and  County  of  asn  Francisco, 
Qlty  Hall, 


'  f 
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StJBJECTi     In  n«.  Control  by  tho  Board  of 

iupervisors  over  jaoneya  received 
from  the  Jtete  of  Cellfornlo  fp«aa 
Gasoline  Tax  Fund* 


Daer  iirj 

1  hava  your  reqtieat  tiiet     I  adYlae  you  as  to 
what  o?':trol  tfee  Board  cf   Juparriaora  has  over  sioiaiya  allotted 
to  the  City  and  County  of  ~.£tJi  Francisco  by  the   .^tate  of 
Osliiornie  frcE  the  taxes  collected  by  the  state  on  csotor 
driven  vehicles  and  on  £asoline  end  elao  if  tlse  Charter  pro- 
visions relative  to  the  entering  into  co-  tracts  apply  to 
such  eo-trncts  as  are  financed  fror    these  ftrndr*. 


The  tax  on  ^i;^oline   is  levied  by  tl>e  .^tate  of 
Celiioraia  pursuant  to  an  /-.ct  of  the   ..tete  Leciclature,  ep;;roved 
!/ay  30th,  1925,  and  fotmd  in  the    statutes  of  that  year,  %.%  peg© 
571,  and  a?:»ndod  in  the  years  1925,  1927,   1929  and  1931. 

section  13  of  the  Act  proridevs  for  the  ap^^roprietlon 
and  disposition  of  moneys  collected  by  the    ^tete  by  reason  of 
this  particular  tax  and  directs  how  the  tax  shall  be  epportiorjed 
aiaong  the  vario^ia  counties  uf  the  state.        I  find  tVie   foliov$it^ 
provision  in  the  .:©ction; 

•^All  such  asKJunts  so  paid  to  the   several  oountlea 
shall  be  paid  into  a  special  road  Iraproverrier  t  fund, 
ouoh  fund  shall  be  expended  by  the  county  receivir:,^  it 
exclusively  in  the  construction  end  Maintenance  of  roads, 
bridges  and  oulvertrj   in  each  said  cot»^»  " 

The  Board     of    napervlsore  is  piven  authority  to  order 
any  portion  of  the  fund  to  be  expended  in  the  O'v  str-jsotion, 
jnaintenonoe  and   repair  of  etreity,  bridges  and  culverts  within 
incorporated  cities  within  the  covmty  in  which  citioe  the  leg- 
islative bodies  thereof  authorize  aijoh  c jnstrtction,  ni&iritenanoe 
or  repair.       Further,   the  Board  of  ijuperrieors  of  any  county  i« 
eiapowered  to  expend  any  portion  of  the  anounta  paid  to   the 
eoimty,or  city  and  county,   for  tj.e  o  .■.;str\iction  of  aubiic  hich- 
ways  outfiide  its  oorT>orate  llpoits  and  may  also  transfer  c:ny 
ar.iount  uo  received  to  the  nooount  of  tie   .^tate  -Tighway  Gona&isaion 
or  to  tl^te  account  of  t^io     ©oretary  of  ..f^icultiire  of  t^  e  united 
c.tatea  to  be  used  in  the  cc  net  ruction  of  state  highways  or  cf 
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roads  vlthin  the  federal  dci^ia. 

There  is  nothing  oop.tained  in  the   ..ct  directing  that 
where  work  is  done  within  tlie  county  Itself  that  it  shall  be 
done  toy  the  Boerd  of    uperrlaors.       There  la  a  further  r)roTialon 
in  tJie  Act  that  ti.e  r>oard  ox*  supervisors  shall  aaJce  an  annual 
report  to  the  ^itnte  Department  oT  Puhlic  norkm  showing  the  amoitfA 
of  Eioneya  received  during  the  precedijsg  fiscal  year  end   the 
dispositioij  of  said  moneys,  glTlag  such  details  as  to  the  di»» 
position  of  s'aoh  motleys  as  nay  be  required  by  the  !>«part23ent. 

TTnder  the  provlsior^  of  the  Clorter  of  the  City  and 
CoTinty  of  San  Crenel iseo  the  iTiatter  of  the  improvos^nt  of  streets 
is  vested  in  th  -tuent  of    tjblic    forks  a;^  no  distinction 

is  r.mde   in  tre  i-w-?twe©n  linj>rove;.ieKt.s  w'ich  are  flnsnced 

out  of  loc&i  furu-.  its  which  sure  financed  out  it 

funds  received  fi  tax.       The  purpose  of  a  ei  arter 

of  a  C'Jtmty,    ir  a  oity  una  couiity,   ia  to  psa-ailt  that  county,  or 
city  &;.d  county,   to  operate  under  a  hozae  rule  und  to  ooitduct 
Its  lOG&l  affairs  without  Interferenee  frm  ^neral  ;^tate  laws. 

Ijndoubtedly  the  .^tate  o^juid,   in  allotting  to  the 
verloviS  counties  a  proportionate  share  of  the  tax  collected  on 
r  ,  have  provided  how  and  in  which  particular  branch  of 

t  ty,  or  city  and  county,  governfflent  ttse  aoi^ey  so  allotted 

would  be  expended  but  It  has  not  seen  fit  to  attach  uuoh  a  con- 
dition to  the  allotnent  except  to  provide  that  it  aiiould  be   paid 
into  &  county  road  fund  and  used  fcgt  the  speeifio  purpose  of 
la;provlng  streets,  etc. 

-Jnder  these  eojoditione  I  ajsi  of  the  opinion  that  the 
laoneys  received  fro;    this  particular  source  iaut>t  b©  expended 
as  provided  in  o\ir  Charter,   that   ia,  by  the  r>ep&rtrjent  of  j^ubiic 
work«|,  asd  all  contracts  payable  fron  this  fund  ssust  be  made, and 
t]te  eontraot  price  specified  in  auch  con  tracts,  cvuat  be  paid  as 
provided  in  t^sc  charter.       Ilie  L'O^rd  of  supervisors  has,  however, 
control  over  tiwse  funds  ia  so    far  as  its  budsot  Baking  nnd 

>prlatlon  oowers  are  concerned.       That  is,   it  has  a  rigitt  to 
>t  these  funds  to  the   sazae  extent  that  it  htxB  to  bud^^ot  any 
other  funds  allotted  to  the  Deoartisent  of    ubllo     orks. 

b* Ino  r  re  ly  yv u  rs , 


City  Attorney. 

To  Vhe  Konorable  Andrew  J«  Gallagher, 

superviifror     of  the  Oity  and  County  of  :jan  rranoisoo. 


Ootob«ar  17,  1832. 

SUBJECTS  Absence  of  Attendance  Officers. 

Dear  Sirt 

Tills  offlee  !•  In  receipt  of  your  recRiest  for  an  opinion, 
follows  X 

■la  It  neceasary  thct  the  Attendance  Officers  should 
serre  a  greater  nuaber  of  days  than  the  actual  days  during 
which  the  schools  are  opwi.  It  seems  unfair  to  deduct  from 
the  salary  of  an  Attendance  Officer  a  greater  amount  for  a 
day's  absenee  than  the  Officer  could  earn  If  she  were  not 
absttEit. 

"Has  the  Board  of  Kdueatlon  the  authority  to  fix 
a  definite  number  of  days  In  excess  of  the  whole  nvoaber  of 
teaching  days  in  a  year  as  the  days  of  service  required  of 
each  AttendBtnee  Officer  and  ^aake  payments  to  the  Attendance 
Officer  accordingly?" 


« 


Attendance  Officers  are  certificated  employees  as  that  t«m 
Is  used  in  the  vichool  :;ode.  In  Section  1,241  entitled  •city  or  City 
azid  County  Supervisor  Attendance",  we  find  the  following^ 

"In  any  City  or  City  and  CcRinty  a  Supervisor  of 
Attendance  or  Asaistant  Supervisors  of  Attendance  shall 
have  been  certified  for  such  work  by  the  County  joard  of 
i.ducation,  m.ah.   certification  to  be  in  accordance  with 
law." 

Section  5,750,  Article  II,  Chapter  VIII  entitled  "Salaries", 
reads  in  tmrts 

"Any  oerson  wiployed  in  a  position  requiring 
certification  quallf ioations  is  absent  from  his  duties  (»i 
account  of  illness  for  a  leriod  of  r.iore  than  five  school 
months  or  when  a  oerson  Is  absent  from  his  duties  for  a 
eause  other  than  illness,  the  eusount  deducted  frani  the 
salary  due  hlr.  for  tlie  month  or  months  in  which  such  ab- 
senee occvirs,  almll  be  determined  accord! np.  to  the  Jrotlff 
and  regulationareetabllahed  by  the  rovemlng  board  of  the 
district^'   (Italics  ours.) 

Thus,  since  an  Attendance  Officer  is  a  certificated  employee. 
Section  5.760  applies  to  said  person  and,  accojrding  to  said  aectlon, 
the  amount  deducted,  if  any,  for  absence  is  a  matter  to  be  detemined 
accord.'ng  to  rules  and  r©g!:ulations  established  by  the  oard  of  Edu- 
cation of  ttie  ^ity  and  County  of  San  Iranclsco* 
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In  ay  opinion,  therefore,  IT  the  Board  of  >  dacstion  feels 
that  under  the  present  rules  Att«ndance  Officers  are  ponallsed  to  too 
Freat  an  extent  ^ccrcus©  of  absences,  then  said  Ooard  can  pass  any  reg- 
ulation It  deesiB  desirable  In  this  natter. 

Kespec  trulls'. 


ClfV  Afe61[^lJ7iy 


Superintendent  of  ^oliools. 
City  Hall, 
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October  20,  1952. 


89BJBCTt  In  ret  PreTalling  ^Vag*  Rate  Under 
Craatraots  Let  Pursuant  to 
Charter  Provisions* 

Dear  sirt 

I  have  before  s^  yoiir  regaeat  as  to  whether  apeclflcatlone  f<M» 
contracts  let  iMorsuant  to  the  orovlaions  of  "ectlon  95  of  the  CJiarter 
should  specify  a  definite  prevailing  rate  of  wages  for  those  who  are 
SB^loyed  in  the  executing  of  such  contracts* 

OPINIOH 

Section  95  of  the  Charter  regulates  the  nmtter  of  the  enter<- 
Ing  into  contracts  by  the  different  departments  of  the  city  and  Gounty, 
Section  98  provides  so-called  "working  conditions"  f<»*  contractors. 
Among  these  conditions  is  one  relative  to  the  oayiaent  of  the  bJ.ghost 
prevailing  rate  of  wages  to  be  padd  to  those  performing  labor  undiMP 
the  contract.  Tlie  provision  in  tlxis  respect  reads  as  follows s 

•*•»•«  any  person  performing  1  (bor  thereunder 
shall  be  paid  not  less  than  the  highest  general  prevail- 
ing rate  of  wages  for  private  employment  for  similar 
work." 

The  contract  procedure  ordinance,  adopted  Va:^   31,  1952,  in 
so  many  words,  by  reference  vo^ite  section  98  Into  the  ordinance, 
tlierefCMpe,  it  adds  nothing  to  the  ordinance,  because  if  it  is  a  valid 
condition  it  wo Aid  be  Just  as  effective  if  It  was  not  'ncluded  in  the 
ox»dlnance. 

The  first  (5iestion  to  determine  In  the  instant  case  Isi  Is 
the  charter  provision,  as  to  the  lilghest  prevailing  wage  rate,  self- 
exocuting  or  must  it  be  supolemented  by  legislation  anacted  by  the 
board  of  supervisors?  The  cJiarter  itself  would  seem  to  intend  tdiat 
it  should.  Note  t2ie  concluding  para^aph  of  Section  98 1 

"Tlae  board  of  supervisors  slxall  have  ijower  and 
authority  to  make  and  enforce  regulations  in  the  premises 
not  in  conflict  arlth  the  provisions  liereof ." 

Are  such  regulations  necessary?  I  believe  that  they  are.  A 
similar  situation  was  before  tlxo  Supreme  ourt  of  Illinois  as  recently 
aa  December  17,  1931. 

See  t 

ISAYK^I/   v.   TIEISON,   178  H.   E.   fSl. 

The  state  law  on  the  subject      mtalned  the  following  xif<i' 
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"Section  1.  lliat  every  contract  to  whldi  the 
State  or  any  political  division  or   subdivision  thereof, 
including  departraents,  counties,  torouiliipe,  villages, 
asisdclpallties  and,  also,  districts,  boards  and  coamnisa- 
1mm   created  pursuant  to  law,  la  a  party  and  w!iich  re- 
quire* or  involves  the  employinent  of  laborers  or  meclianlca 
in  the  constiruotion,  alteration  and/or  reriair  of  any 
public  work,  for  or  on  behalf  of  the  State  or  any  of  its 
political  divisions  and  eubdivlsiona  aa  aforesaid,  shall 
contain  a  provision  to  the  effect  that  the  rate  of  wage 
for  all  laborers  and  iisBclianica  eni^loyed  by  the  contract- 
or or  any  subcontractor  on  the  public  vovk   covered  by 
the  coiitract  shall  be  not  less  than  the  prevailing  rate 
of  wages  for  work  of  a  similar  nature  in  the  city,  town, 
village,  or  otlier  civil  division  of  the  otaie  in  wiilch 
Uw   jwblic  work  is  located,  <-   «  *•" 

Vote  t}ie  similarity  with  oar  charter  provision* 

In  the  case  cited  the  conxrt  held  tl-xat  the  provision  was 
too  indefinite  to  be  Intelligently  enforced,  usixxg  the  following 
language t 

"'xlie  ^±aavf  purposes  of  the  aet  under  review 
are  to  recpire  the  pay»»nt  to  laborers  and  sechanios 
en^loyed  under  contraots  for  public  work,  of  the  rate 
of  wages  prevailing  for  sltallar  vrox^  in  the  subdivisions 
of  the  state  or  raunieipalitles  in  n^iieh  the  respective 
contracts  are  to  be  rierformed,  and  to  limit  the  hours 
of  work  on  any  ono  calendar  day  of  the  laborers  and 
meohanlos  so  exiiployed*  The  duty  is  charged  upon  the 
public  body  Imvin^  the  autliorlty  to  contract  for  public 
work  to  ascertain  the  prevailing  rate  of  wages  by  such 
investif^tations  as  it  may  deem  naeesaary*  The  difficulty 
of  ascertaining  tho  mtmxiin^   of  the  phras«  *th«  prevail- 
ing rate  of  wages*  is  apparent*  .vhdbher  it  means  the 
rate  which  tUe  axoct   skillful,  the  average,  the  least 
capable  or  tlie  inoiit  nmaeraus  t%roap  con&nand,  t-io  act 
does  not  disclose.  i>en  if  these  varying  factors  could 
be  brought  into  haruoi^,  there  is  no  as^irance  that 
a<p^eement  upon  a  rate  of  wages  for  viork   of  a  certain 
nature  as  prevailing  in  a  particular  community  would  re- 
sult* A  city  council,  a  board  of  local  is^roveiaents, 
and  a  board  of  education,  in  letting  contracts  for  the 
erection  of  a  mun:lcipal  build  n^,  the  pnving  of  a 
street  and  the  building  of  a  school  houpe,  respectively, 
night  fix  different  rates  of  wages  for  work  of  the  same 
character  to  be  ijerfovsted  within  the  limits  of  the  seme 
city  at  the  sarae  time*  Nor  are  the  foregoing  the  only 
difficulties  encountered  in  asoBrta'ining  the  prevailing 
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r&ttt  of  t?&g«s  for  work  of  a  partleular  nature.   Taon  It 
'a   ppopoaod  to  improve  a  public  highway  from  a  point  In 
unincorporated  tejrrltory  into  or  tlirough  a  city,  the 
cTuestlon  arises  whether  the  contractor  shall  pay  the  rate 
ox'  wages  fixed  f <»  the  city,  the  townahlp,  or  the  county, 
or  the  rates  prescx^l.  ed  for  the  city  and  township  or  the 
city  and  county  according  to  the  '^rot)ortlonB  of  the  entire 
improTonent  to" be  taillding  within  their  respect  ire  con- 
fines* Llksfwise,  the  question  arises  wltli  respect  to  the 
proposed  S^sorovement  of  a  public  highway  running  longi- 
tudinally on  the  line  dividing  incorporated  frosm  unln- 
eorporsted  terrltcary.  In  such  a  situation,  the  rrucstlon 
whether  the  rates  fixed  for  the  city  or  village  and  town- 
ship or  county,  or  if  only  one,  nfiiich  rate  shall  apply, 
nresents  itself*   rhe  act  not  only  .'rescrlhes  no  test 
or  standard  by  wiiioh  tii.e  prevailing  rates  of  \'R(tea   in  a 
particular  jurisdietlon  may  be  ascertained,  but  when  an 
laCMPoresiMat  extending  from  one  jsubdivialor  of  the  state 
or  iRttnlciT»llty  into  or  throueh  anotlier  or  dividing  them 
Is  contwaplatea,  uo  guide  is  offered  by  which  the  appli- 
cable rate  or  rates  of  wages  may  be  determined*" 

3ee  alsot 

CHRISfY,  etc*  v*  (HUGO, 
ij,  S.  List*  wt.,  We p tern  1)1  st.  of  Texan, 
Jiuui  14»  19S2,  59  Fed*  (2d)  766. 

I  m&0   therefozH»,  of  the  opinion  that  ov.t   charter  provision 
contained  in  Seetlon  ^  thereof  is  too  jndefixiite  to  be  enforced 
unlef^s  It  ic  supplemented  by  additional  legislation.  Have  we  this 
legislation?  It  is  not  contained  in  the  contract  orocedure  ordi- 
nance, for  as  I  have  already  stated  the  ordinance  only  adopts  the 
charter  language,  and  is  therefore  as  indefinite  as  the  charter 
provision* 

We  hare,  however.  Ordinance  Uo.  8905,  adopted  klay  18, 
19SI,   which  deals  with  the  subject,  and  we  must  determine  if  it 
reoAlns  in  foree  under  the  present  charter*  To  some  extent  It  does 
not,  for  it  Is  in  conflict  with  sowie  of  the  charter  irovlslona, 
but  as  far  as  the  nrevalllni;  rate  of  wage  is  concoxmed,  I  believe 
tliat  it  may  be  looked  upon  to  suppleinent  and  aake  certain  the 
present  charter  provision* 

Seei 

laHO  ▼.  LBAVY, 

decided  by  the  i)l strict  Court  of  Appeal  on  June  22nd  of  the  present 
year  and  reported  in  Vol.  70,  Cal*  App*  1  ec.  at  page  18.  Onm   of 
the  ouestlons  befox^  the  court  in  tlais  case  was  whether  a  certain 
ordinance  adopted  under  tie  old  ciiarter  renained  effective  under 
the  new  charter*  llie  court  saldi 


♦»  «Mf*?    .9^sa. 


mtK 


*i,' 


i?i^n( 


#4 

"It  appears  at  nee  tiiat  the  provisions  of  the 
ehwrtwr  ax»e  to  be  carried  nto  effect  by  nttmeroas  ordl- 
nuM«s*  I'herefore,  the  ororlslons  of  the  clxarter  are  not 
self -executing*  (Citing  eases.)  Under  such  clroumatancee 
it  will  not  be  held  tliat  ordinances  passed  under  the  old 
charter  vlll  be  superseded  ^intll  oxnilimnces  contest:  la  ted 
by  the  new  charter  take  their  laoe#" 

I  SSI,  therefore,  of  the  opinion  that  Ordinance  No,  8996 
is  still  effective  insofar  as  the  prevailing  wa^e  is  concerned. 
It  provides  ho'.?  t':.is  wa^e  shall  be  deteratJ.nod,  and  that  the  board 
of  supeirrlsorB,  with  the  asalftanee  of  the  civil  service  cosapiission, 
shJill  do  term' A«  it  at  '.nto2*vals.  And  that  the  wa^e  ^hen  dotemlned 
sliall  resaaln  effective  ontll  cvmged  by  the  board. 

I  sm«  theref09>e,  of  the  oplalon  that  all  eontractn  r.ere- 
after  entered  "nto  Itj  your  dspartaeent  should  specify  the  rate  of 
wa^  to  bo  >alt'  by  those  ->erfornIng  labor  thereunder,  and  that 
specifications  upon  wiii  h  contracts  are  based,  which  do  not  contain 
the  rate  of  -wage  to  be  ;Taid,are  too  Indefinite  and  cannot  be  ciade 
the  basis  cf  a  valid  cemtrRct. 

If   you  should  determine  that  the  rate  of  wRf^s  for  any 
craft  wnich  ic  to  lorforK?  labor  under  contemplated  contracts  nas 
changed  ^'nce  the  same  wat  last  fixed  by  the  board  cf  aupervli^ors, 
appllcati<M3  should  be  -.r.ade  to  that  body  to  raad^st  snioh  wfr.es  in 
conformity  wite  conditions. 

Slncejf«ly« 


giTY  AW/s-^s^ar 


Public  'J  till  ties  OoBnission. 
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October  26,  1952* 


SUBJECT  I  In  r«  AbandoiiHjent  of  r^tr««t  Cap  repvlc© 
on  idvlsttdero  street  between  Sacramento 
and  Jaokaozx  Streets. 

Qentlement 

I  aa  in  receipt  of  your  caasBmuxication  reading  as  followaj 

»I  am  directed  by  the  Pabllc  Utllltlea  OoBadttee 
at   the  lioard  of  Supervisor  a  to  transmit  to  you  the  coraoHpan- 
Inc  petition  of  the  Market  Street  Railway  Company,  asking 
pemission  to  abandon  operation  of  it«  shuttle  car  service 
on  idvisadero  f^treet,  from  Sacramento  Street  to  Jackson 
Street,  with  the  request  tliat  you  advise  the  CoaaElttee  as 
to  its  power  and  authority  in  the  preraises." 

QPINIQM 

There  have  been  two  franchises  hereto  granted  for  a  street 
railway  upon  that  r)ortion  of  Divisadero  Titreet  mentioned  in  your 
letterj  one  \y^   order  2304,  adooted  December  2?,  1990,  granting  to  Henry 
Moffatt,  J.  H,  Relnsteln  and  M.  S.  Eisner  and  to  their  assigns  the 
rif^ht  to  raaintain  a  daible  track  on  Divisadero  from  Vallejo  to  Sacra- 
mento Streets   (and  on  other  streets);  another  by  order  2589,  dated 
December  6,  1B92,  granting  to  The  J/farket  Street  Cable  iiallTsy  ( caapany 
the  right  to  maintain  a  double  track  on  Iviaadero  street  frcan  Ridley 
street  to  the  northerly  end  of  idvisadero  Street  (and  also  on  other 
streets.)   By  resolution  No,  13984,  mird  reries,  the  noard  of  Super- 
visors tjermittod  trie  abandonment  of  the  franchise  insofar  as  Divis- 
adero r>treet  north  of  Jackson  Street  was  concerned.  It  Is  impossible 
to  ascertain  under  which  franchise  the  i'orket  -itroet  Co-many  was 
Maintaining  Its  tracks  on  this  oortlon  of  idvisadero  -treet  when  the 
charter  amendjaent  of  1020,  granting  to  the  Market  .street  Hallway 
Company  its  twenty-five  year  franchise  for  all  of  Its  lines,  was 
adopted.  However,  the  point  Is  not  material  to  the  present  Inquiry, 
for  the  tracks  were  being  maintriLned  either  under  one  francMse  or 
the  oth«»,  and  »ras  continued  by  the  cJiarter  amendment  mentioned,  and 
is  now  subject  to  the  i>rovisions  thereof. 

Section  6b  of  the  criarter  amendment  referred  to  the  provisions 
which  are  practically  embodied  in  Section  132  of  the  present  oliarter 
and  provides  as  follows t 

"Tio  line  of  st3*eet  railway  In  the  City  and  County, 
or  any  ^lortion  thereof ,  opera  ted  under  the  autliority  of  any 
revocable  permit, authorised  by  the  provisions  of  this  chai'- 
ter,  shall  be  abandoned  unless  the  holder  of  such  revocable 
permit  sliall  by  written  o8  tition  to  the  '?oard  of  i.Vaperviaors 
reouest  authority  to  make  such  abandonment,  and  unless  the 
Board  of  Supervisors,  upon  receiving  such  petition  shall 
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authorize  sacYi  abandonnent  by  ordimnce,   and  sr^^ll  first  f^d 
that  the^^obUc   interest  will  not  bo  Injured  or  ^^^H^^^f^f" 
aS^doment  and  shall  so  recite  in  the  ordinance,  authorising 
mich  abandcmnMHit*'' 

under  authority  of  the  above  c^t^d  ^^^fj^^^^^^f*  ^^H^i" 

^IVflZs  ^It  ?he  oublic  interest  will  not  be  injured  op  suffer 
thereby, 

I  will  be  pleased  to  prepare  such  legislation  fts  your 
♦anmlttee  laay  nuggest  UT>on  the  aibjeot. 


Slncorelyj 


tiTFnrafSHSsr 


Public  'Jtillties  Coramlttee 
Board  of  L-uparvl  aor  a  • 
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October  31,  1972. 


SUBJECT I   In  re  Placing  Insaranoe  by  the 
.3«Toral  iepartments  of  City  and 
County  Government. 

Dear  31rt 

I  have  before  me  your  letter  reading  aa  follows,  together 
with  the  enclosures  referred  to  therein: 

•^e  have  before  us  for  consideration  Purchase 
Order  No,  ZL087-A  In  ttie  amount  of  C'1750.38, 

This  purchase  order  In  drawn  in  favor  of  the 
Standard  Accident  Insurance  Comnany  and  covers  public  lia- 
bility on  motor  vehicles  owned  by  the  City  and  County  of 
San  Francisco  in  the  custody  of  the  Park  CoBaalssloners. 

It  is  evident  that  no  bids  were  received,  even 
though  the  amount  of  service  is  in  excess  of  charter 
limitation  of  fa,000, 

v/e  are  transmlttJng  for  your  information  copies 
of  the  following  letters t 

September  28    ^rchaser's  letter  to  John  McLaren 
October  1       John  McLaren's  letter  to  the  Purchaser 
October  11      B.  P,  I^mb,  Secretary  of  the  PsLrk 
Gonmilaalon  to  the  Controller. 

Also,  Controller's  copy  of  the  purchase  order 
hereinbefore  referred  to. 

May  I  request  an  Immediate  opinion,  so  that  I 
amy  be  advised  - 

1.  Are  the  powers  of  the  Park  Commission  sufficient- 
ly broad  to  permit  It  to  designate  and  require  thisservlce? 

2.  Is  it  to  be  considered  contractual  service,  as  de- 
fined in  Section  88  of  the  Charter,  and  is,  or  was  it  necess- 
ary to  have  the  approval  of  the  Purchaser  of  Supplies? 

?.     If  the  Park  Conanission  has  the  wower  to  require 
this  service,  may  it  be  without  the  formality  of  bids  and 
can  It  oroperly  be  covered  by  a  service  order  issued  direct- 
ly by  the  Park  Connaiasion  to  the  insurance  company?" 

I  note  in  the  letter  of  Purchaser  to  Super intendaa t  of  Parks 
that  the  latter  was  requested  to  cancel  insurance  covered  in  riurchase, 
but  I  understand  that  the  insurance  is  still  effective. 
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OPINIOK 

Your  qsuestlons  will  be  consldaz^ed  in  the  order  in  which  they 
appear  in  the  above  oonanunication* 

1,  By  the  terns  of  the  present  charter  (Soos.  40  and  41)  the 
Park  Coiaralaoionera  are  given  "oomrjlote  and  exclusive  control,  manage- 
ment and  direction  of  parks,  squares,  etc.  *  *  *  it   including  exclu- 
sive right  to  erect  and  to  superintend  the  erection  of  buildings 

and  structures  thereon."  In  addition  to  the  specified  paw&Tf.   j  men- 
tioned in  Section  40  of  the  oresent  dieirter  the  Park  Coroaiation  i« 
given  all  of  the  powers  which  it  had  under  the  old  charter,  rhioh 
include  "the  exclusive  management  and  disbursement  of  all  funds 
legally  appropriated  or  received  from  any  source  for  the  support  of 
said  parks,  squares,  avenues  and  grounds*"   (Seo*  6,  Art.  XIV,  old 
charter ) 

Under  the  broad  powers  which  the  above  quited  language  vests 
in  the  Park  Commission,  I  am  of  the  opinion  that  it  has  ample  power 
to  effect,  or  cause  to  be  effected,  auch  Insurance  as  it  deems  necess- 
ary to  protect  its  property  and  the  city  from  liability. 

See: 

REWING  V.  EICHINOKR, 
205  N.  '•.  622, 

in  which  the  Supreme  Court  of  Minnesota  said: 

"A  Bftinlclpality  may  carry  such  insurance  as  it 
chooses." 

See  alsot 

TRAVELLERS  TRS .  CO,  BTC.  v.  VILIAGU  of  Y/./lDS'TORTH, 

(Ohio),  142  N.  E.  900; 
NOHL  V.  BOARD  OP  SDCCATION  07   ALBJQITSRQUE, 

199  Pac.  373. 

In  answer  to  the  first  question  prppoixnded,  you  are  advised 
that  the  iioard  of  Park  Commis  a  loners  vt&j   cauae  sich  insurance  as  It 
deems  necessary  to  he  effected  on  property  under  Its  Juriadictlon  or 
to  protect  the  city  from  liability  by  its  operation. 

2.  Your  second  question  Is  more  difficult  of  solution.  In  the 
first  place,  is  the  placing  of  -nsjurance  a  contractual  service?   The 
Supreme  Court  of  California  has  defined  an  insurance  policy  "as  a  con- 
tract of  Indemnity  against  loss". 

V/HITNBT  ESTATE  CO.  v.  NORTHERN  ASfURANCB  CO., 
165  Gal,  521. 
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Also  SEC,  2527,  CIVIL  CODE,  which  defines  "Insurance" j 

••As  a  contract  whereby  one  undertakes  to  in- 
demnify another  agalnsV  loss,  damage  or  liability  arising 
from  an  unknown  or  contingent  event," 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  a  policy 
of  Insurance  being  a  contract  between  the  city  and  an  Insurance 
company,  the  effecting  of  such  a  contiract  Is  a  "contractual  service". 

Section  88  of  the  charter  provides  that  the  purchaser  shall 
"enter  Into  agreements  for  contractual  services  required  by  the 
several  departments  and  offices  of  the  city  and  county",   ilierefore, 
unless  this  mandate  is  modified  by  some  other  provision  of  the  chart- 
er. It  would  seem  that  It  is   the  duty  of  the  purchaser  to  effect 
such  insurance  contracts  as  may  be  needed  by  the  various  depRrtraents. 

If  there  Is  any  such  provision.  It  is  found  in  Section  95, 
which  deals  with  the  making  of  contracts.  The  third  paragraph  of 
tills  section  contains  son©  language  wTxich  rilght  tend  to  modify 
section  88,  but  upon  a  careful  analysis  of  it,  I  believe  that  it 
refers  to  another  subject.  The  language  is  as  follows: 

"ii%Tien  the  expenditure  for  any  public  work  or  Im- 
proTKoent  shall  exceed  tiie  sum  of  one  thousand  dollars,  the 
saiM  shall  be  done  by  contract,  except  as  otherwise  pro- 
vided in  this  charter,  ITie  head  of  the  department  in 
charge  of  or  responsible  for  the  work  for  which  a  contract 
is  to  be  let,  or  the  purchaser  of  supplies  in  tlie  case  of 
purchases  of  materials,  supplies  and  equipment,  shall  let 
such  contract,  etc," 

I  believe  that  the  power  vested  in  the  head  of  a  department 
under  authority  of  the  above  quoted  language,  to  enter  into  con- 
tracts, is  limited  to  such  contracts  as  involve  public  work  or 
improvements  and  that  It  does  not  Include  other  contractual  service, 
and,  therefore,  that  it  does  not  modify  the  provision  contained  in 
Section  88  vesting  in  the  purchaser  the  duty  of  entering  Into  agree- 
ments for  contractual  services.  Therefore,  the  placing  of  insurance 
is  vested  in  the  purchaser  and  not  in  the  head  of  a  department. 

3.   Txnie  Section  88  of  the  charter  as  well  as  the  puroiiaser 's 
ordinance  provides  for  the  taking  of  bids  where  the  purchase  orlce 
exceeds  One  Thousand  (?:1000.00)  Dollars,  and  section  95  also  re- 
quires that  where  the  amount  to  be  paid  under  a  contract  Is  more 
than  One  ITiousand  (t  1000. 00)  Dollars,  the  contract  must  be  let  to 
the  lowest  bidder,  T>ie  law,  however,  is  well  settled  that  wiiere 
nothing  is  to  be  gained  by  taking  bids,  such  as  where  the  price 
of  an  article  is  standardized  or  where  there  is  only  one  person 
who  can  bid,  that  the  law  will  not  recpire  an  idle  act,  and  re- 
qiaire  the  taking  of  bids.  As  Judge  Mc^iillan  in  his  work  on 
Municipal  Cor^^oratlon  has  said.  Sec.  1291: 
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"A  statute  requiring  nniniclpal  contracts  to  be 
awarded  on  blda  should  not  b©  strained  beyond  the  reasons 
irtalch  support  it»" 

The  Supreme  Court  of  otir  state  in  LOS  ANGELES  DRIDGINO  CO.  v, 
LOMO  BEACH,  210  c',al,  S48,  speaking  on  the  general  subject,  has  saidt 

"It  has  been  held  that  ifeere  competitive  proposals 
work  an  incongruity,  and  are  unavailing  as  affecting  the  final 
result,  or  where  they  do  not  produce  any  advantage,  or  where 
it  is  uractically  iiaposaible  to  obtain  what  is  required  and 
observe  such  foroui,  a  statute  requiring  competitive  bidding 
does  not  apply.  (Citing  California  cases)  «  ^n-  »  ■«•  Coaipet- 
itive  offers  or  bids  have  no  other  object  but  to  Insure 
eeoncsay  and  exclude  favoritism  and  corraption  in  the  furn- 
ishing of  labor  services,  property  and  material  for  the 
uses  of  the  oity«" 

It  is  a  well  known  fact  that  the  cost  of  insurance,  in 
so-called  conference  or  board  cociTsanies,  is  fixed  amd  that  all  com- 
panies within  the  board  or  conference  charge  the  same  rate  for  the 
same  service,  and,  therefore,  the  taking  of  bids  for  the  service 
from  such  companies  would  be  an  idle  act,  and  would  be  productive 
of  no  benefit  and  is,  therefore,  not  required.  Further  we  have  the 
fact  that  the  value  of  the  insurance  to  the  city  is  tiie  financial 
ability  of  the  company  issuing  the  policy  to  rei^ond  upon  the 
happening  of  the  contingency  insured  against.  A  company  with  a 
limited  amount  of  assets  might  offer  to  carry  insurance  for  a 
lesser  f lf?ir*  tiieua  one  whose  financial  ability  to  respond  was  un- 
questioned, and  the  officer  placing  the  insurance  vrould  be  Justified 
in  the  exercise  of  a  sound  discretion  of  taking  the  insurance  wliich 
he  deemed  most  beneficial  to  the  city.  It  is  in  such  cases  that  the 
law  dispenses  with  the  required  advertising. 

You  are,  therefore,  advised  that  insurance  may  be  placed 
without  the  formality  of  calling  for  bids  on  same. 

Sincerely, 


flyW  AW6RMBg 


Controller, 

City  Hall. 
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SOBJKCT!     Unused  and  ITne nouabered  Balanoea. 

I>oar      Avi 

I  hove  before  ne  your  oc8;aauaication  in  whieh  you  ask 
as  to  what  balancer,  carry  over  froia  yof.  r  to  year  and  whetlier  or 
not  it  Is  permissible  for  you  to  certify  contracts,  the  con- 
siderations of  wliioh  are  payable  out  of  balances  carried  over 
from  the  previous  year. 

OPIfalOM 

The  isattor  of  your  inquiry  is  roeulated  by  oectiox  GO 
of  the  Charter,  the  pertinent  portion  of  the  section  reading  as 
follows s 

"Unused  uiid  unencumbered  appropriations  or 
unencwibered  balances   in  revenue  or  exponae  appro- 
priations of  the  city  und  oovinty  for  any  fiscal   year, 
exclusive  of  revenue  or  raoneys  required  by  law  to  be 
held  in  school,  bond,  boM  interest,  bond  redei?5)tion, 
j^enaion,   tnint,  utility  or  otner  specific  f \mds ,  or 
to  be  devoted  exclusively   to  specified  purposes,  tiiid 
revenue   collected  diiring  any  fiscal  yet^r   in  excess 
of  the   estimated  revenue  as  shown  by   the  annuel 
budget  and  tsppropriation  ordi;;ance  for  suoh  fiscal 
yerir,   aliall  be  held  ixa  surplus." 

You  will  note  that  all  balances,   save   these  excepted 
in  the  above  quoted  language,  paas  into  surplus  at  the  end  of 
the   fiscal  year.        I  take   it   that  there   is  no  question  in  your 
nirid  that  school  fxinds,  bond   interest  aiid  redemption  funds, 
pension,   trust  and  utility  funds  carry  over,   aad  you  are   i/itereated 
as  to  what  funds  co-.e  within  t!ie  cutotrory  of  "other  apecific   funds, 
or  to  be  devoted  exclusively  to  specified  purposes". 

1  ani  of   tiie   opinion  that  t.ny  fund  which  is  raiued  by  a 
specific   tax  authorized  or  i>e;niiittecL  by  law  is  a  specific  fund. 
Therefore,   the   library   fi  nd,   t  e    )ark  fund,   the  playf;ruurid  fund 
and  the  Civil    ;.ervice  fund,   to  the  extent  that  it  does  not   exceed 
one  half  a  cent  on  eoch  one  hundred  dollars,   are   specific  fundc. 
In  addition  to  these  tliere  are  certain  otiiCr  funds  which  I  believe 
cojae  within  the  ^a-e  catot-.ory.        One  of  these  would  be  the 
publicity  end  advertising   fund;    another  is   the  :  .    LU   DeYoung 
.'/e.norial  i  useum  fund  and   another   is   the   California     alace  of  t]ie 
Legion  of  honor  fund.        The   two  last  named  funds  are  laade  specific 
funds  by  Jections  50  emd  51  of   the  Charter. 
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You  ero  therefore  advised  that  all  of  the  funds  lieroin- 
before  referred  to  ae  being  specific  funds  «arry  over  froin  one 
fiscal  year  into  another. 

I   find  nothing  in  the  Charter  as  to  what  is  nieant  by 
funds  to  be  devoted  exclusively  to  si>ecified  ourpoaes  but   I  take 
it  that  these  funds  are  such  as  might  be  set  up  in  the  annual 
appropriation  ordinance  end  which  are  the  result  of  a  tax  levied 
for  a  specific  purpose.        Of  course,   all  funds  which   are   inovua- 
bered  carry  over  ond  remain  a     art  of  the  original  I'und  until  the 
incumbrance   is  met  or  reinoved. 

You  are  furliher  advised  that  when  any  of  the  funds 
B»ntioaed  in  _eotioii  00  of  the  Charter,  or  eny  oti^r  fund  coiaing 
within  tije   definition  of  a   sneeific  fund  as  hereinbefore   j-et  fcrth, 
carry  over  that  the  saiiie  becor.-e   a  part  of  the  fund  a  Var   the 
succeeding  year  and  are  subject  to  expenditure  and  incumbrcnce   in 
the  same  rranner  as  the  funds  allotted  for   thrit  year  and  that   nuch 
carried  over  funds  are  av&ilable  for   the  {general  expenses  of   tJie 
department  havinf;  cortrol  of  the  same  or  for    the  payinent  of   tlie 
consideration  of  rny  contract  which  raay  be   legally  entered  into. 

Very  triUy  yours. 


City  ^.t^-ruey. 


Controller, 
City  liall. 
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JUBJ^Ii       In  Re,  Coin-in- the-s lot  "aohinea 

and  Ordinance  regulating  the  same* 


Dear  Sirs: 

I  have  your  letter  under  date  of  i.'oTember  2nd,   1932,   in 
reference   to  nro^oaed  Ordinano©  Ho.   3.04113  re^iilEvting  tte    opera- 
tion of  ooin-in-tho-slot  raachiues,  and   orovldin^  for   a  permit  for 
the  opcrnstion  of  said  machires.       You  attach  to  your  coKxaunica- 
tion  a  copy  of  the  proposed  ordinance  end  asK  that   I  advise  you 
as  to  the   legality  of  ooin-in-the-elot  ruachines  with  special 
reference  to  those  Trsentioned  in  -subdivisions  a.   b.   and  e.   of 
dec t ion  2  of  the  Ordinance. 


OPIKION 


Coin-ln-the-slot  laachincs  are  regulated  both  by  the 
general  law,   and  by  Ordinance  No.   739   (New  .^eries),   approved 
April  15th,   1909.        The  general  law  upon  the   subject  vrill  pre- 
vail ovor  tii.e  ordinance   in  case  of  conflict,   but   your  Board 
would  have  the  rigtht  to  supplement  the  c®^eral  law  by  making 
more   stringent  reeulatione  than  are  contained   in  srid  law. 

The  general  law  upon  the  subject  is  found  in  ..oction 
330a.   of  the  x^enal  Code  and  reads  as  follo^vs; 

"Gambling  by  use  of  slot  machines  prohibited.       Dice 
having  more  than  nix  facoa.        rrvery  person,  -virho  has   in 
his  possession  or  under  his  control,  cither  as  owner, 
lessee,  af^nt,  employee,  nortgacec ,  or  jtbsrwise,   or  vsfoo 
perraits  to  be  placed,  maintained  or  kept,   in  any  room, 
space,    inclocuro  or  Iniilding  owned,   leased  cr    occupied 
by  hira,   or  under  In  is  Juaiiat'.eiiie  nt  or  control,   any   slot 
or  card  imoliine,  contrivance,   appliance   or  irieohanioal 
device,  upon  the  result  of  action  of  which  money  or  other 
valuable   thing  is  staked  or  hazarded,  and  which  is  oper- 
ated or   r^layed,  by  piecing   or  depooitimj  the  ruin  any 
coins,   checks,  slugs,  balls,   or  other  articles  or  device, 
or  in  any  other  planner  and  1:y  roans  whereof,  or  ua  a 
result  of  the  operation  of  which  any  jnerchundiae,  money, 
representative  or  .".rtiolec  of  value,  checV.s,   or  tokens, 
redeemable  in,  or  exchan^^eable  for  money  or  any  other 
thiuG  of  value,   is,  won  or   lost,   or  tc.  xu  froir^  or  obtained 
from  such  machine,  wlien  the  reault  of  action  or  operation 
of  ;moh  machine ,   oontrivnace,   appliance  or  mochoiiioai 
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device   is  dependent  upon  hazard    >r  cl.anoe,    and  every 
pertj'jn,   who  htis   in  hie  po.sse::sion  or  under  his  ooutrol, 
either  aa  owner,   lo&aee^  agent,  ozaployee,  Eiortfiueee , 
or  otierwise,   or  Wiio    iOripAta  to  be   placed,  laaintoined 
or  kept,   in  any  x'oom,   space,    inclosure  or  building, 
owned,   leased  or  occupied  by  him,  or  under  his  rrianage- 
raont  or  control,   any  card  dice,  or  any  dice  having 
tticro   than  aix  faces  cr  ba:;es  each,  upon  the  result  of 
action  of  which  any  aoney  or  otiiOr  valuable   thini*  is 
stuked  or  huzarded,   or  gc   a  ro^ralt  of  the   oporetion  of 
which  any  merchandise,  money,  represeiitative  or  article 
of  value,   check  or  token,   redeemable    in  or  exchanf'ee.ble 
for  money  or  any  other  thing  of  value,   is  won  or  lost 
or  taken,  v.I.un  the  reavlt  of  tctlon  or  .-perati-^n  cjf 
such  uice   is  dependent  upon  hazard  or  ohance,   is  foiilty 
of  a  tilsderaeanor,   t.M  .=;i:ull  be  punlsheblo  by  a  fine  not 
less  then  one  hundred  dollars  nor  raore   thtin  five  hundred 
dollars,  or  by  iarpriaoriaient  in  the  county   jail  not 
exooeding  six  months,  or  by  both  such  fine   and   imprison- 
oent*" 

It   is  not  possible  to  ascertain  froiri  the  orlAnanoe  which 
you  subirdt  whotner  any  of  the  iiaohinca  luentlonod  therein  contravene 
the  statutory  provision  above  mentioned,   for  it  is  the  i^anner  in 
which  fa  i:.aciiiruj    is  aeed,   rather  than  tlie  r.aohine  itself  which  riiakes 
it  Illegal.        The  inaintaining  of  a  laaohine  operated  by  a  coin, 
token  or  .yiiailar  device,  and  upon  the    result  of  the  operation  of 
which  money,  Merchandise  or  their  equivalent   is  wagered  or  paid 
or  delivered  as    the  reault  of  chance   in  the  operation  of  the  riachine 
ip  prohibited.        There  are  two  ©leiaente  vrhioh  £0  to  Lioke  up  the 
offenae   prohibited  by   the  statute  -   (a)   The  posser.sior  or  niainto- 
nance  or  the  machine,    (b)     The  wocering,  payment  or  delivery  of 
anytliiiifi  of  value   as  the  result  of  chance   in  tlie  operation  of  t}ie 
oaehiixe* 

As  I  have  said,   it  ie  not  possible  to  ascertain  from 
your  ordinane*  whether  the  machines  laentioned  ?/ill  be  operated  jiO 
as  to  violate   tlie   law. 

iifhile  your  Board  oould  not,  of  course,  autJiorize  the 
operation  of  any  niaohine  in  anch  a  manner  tliut  ita  operation  woiald 
contravene   the  provisions  of  section  SSOa.    it  laltjht  be  well  to  add 
a  section  to  tae  ordiiiauoe  reading  as  follows: 

"Jeotioa  .        Ilie  payment  or  collvjotlon  of  any 

fee  or  charge   for  the   inspection,  imlntenance  or  opera- 
tion of  any  coin-in-the-slot  machine  herein  rentioned 
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shall  not  be  ocnslderod  ao  a  license,   or  7>ermissi  on  to 

laaintain  ar^  so  celled  coin-in-the-:;lct  iTiuchino,    trie  -use 
of  which  is  prohibited  by  law  or  ordiianoe,  or   to   use, 
maiutain  or  operate  any  of    the  coin- in- the -slot  riacliiuea 
herein  Eientioned,   ao  that  such  use,   operation,  r^ainte- 
nanoe  of  such  iiaohifie   ahull  covistitute  a  violatioa  of 
any  law  or  ordinance." 


Sincerely  yours, 


City  .. ttorney. 


To  the  - 

Board  of  :>upervisorti , 
City  hall. 
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SorMdber  9,   19^32 


IV)  .^  bo  used  for 

Widening  Army  street. 


0«ft3r  3lr: 


Cte  the  a«oond  iastaa^t  yen  as)e»d  the  question  If 
ooneys  reisaiaiag  In  the  1927  Boulenyjtrd  Ikind  FuMb  could  be 
us«d  for  th«  puiXKJse  of  aoquiring  neoosjiary  land  ami  doing 
tha  required  street  tmd  sMewulic  work  for  the  purpose  of 
widening  Anay  Street  from  Potrero  Ay&Boxti  to  ra^yant  K^treet, 
the  said  .nay  street  being  a  direct  approach  to  the  i3ay  ohore 
BoulQTurd. 

Under  Ordintmoe  No,  7676  (K«w  Series),    the  19?^ 
Boulerard  i^nd  Icauo  vms  Initiated.     This  and  succeeding 
logislJitiv©  acts  of  the     -oerd  of  oupeapvlsors  oon tonpl?i  ted 
the  eoquieition,   conatruction  and  ooiapletion  of  certain 
improved  routes  for  public  hit^iway  purpoaee  in  the  oii^. 
Amoni^  the  boulerarda  tf>  be  ixaproved  is  the  Bay  5>hore  Boule- 
▼ara  hif^ray,    and  the  ordinance  referred  to  describes  the 
r<»ite  for  this  hir^iway,   atating  that  it  had  its  beginning 
frora  the  vicinity  of  iirmy  street,   x'otrero  A-r®tme  anA  liun 
Bruno  ^ venue. 

It  is  to  be  noted  that  the  word  vicinity  is  used, 
and  after  describing  V!=irious  other  boulevarda  and  roadv/ays, 
the  ordinjince  concludes  Section  1  thereof  ae  follows: 

''including  approaehea,  structurea,  paveacnta, 
oxirbs,   sidewalks,   sowers,   drainage  facilitiea, 
the  readjustiaent  of  interaoctla::  and  adjaceat 
streets  and  other  improve'^ionta,    and  tho  pur- 
chase of  the  neoessary  lj:mds  with  respect  to  each 
of  the  said  l)Oulevards  or  beaeh  froatage  iKiprove- 
nenta.** 

Z  an  of  the  opinion  that  if  monev'  r^tyains  in  tho 
19S7  Boulevard  Bond  P\mds  sufficient  to  defray  the  contexapli  ted 
iiaprovejaent,    that  the  cost  or   thts  sai-ie  iricvy  be  paid  out  of   said 
funda,   as  the  bond  issue  oontoMplated  auoh  an  Improvement, 
{^re  latitude     as  to  the  viclnltiy  of  the  begiiming  of  the 
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I^y  aiioro  hi  -  -    "    \xi&  pevmlta  the  acquisition  of  appro&obes 
and  otii«r  i  .;j:nt«,  as  »9t  fortli  in  the  langii&ge  ;^UK>t©d 

fron  the  ordiuuKO**  in  queatlon. 

Yours  truly, 
JQKH  J.   0*'mQm,  City  Attomfly 
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W,  !i.   vvorden,   laq.,   Director 
Deportawnt  of  Public  vorlcs 
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Novea^ber  9, 19 3 2, 


iJUBJliiCT:  Rlglit    f   Uankruptcy  Court 

To  Determin*  the  ,jaount  and 
Legality  of  all  Texaa, 


Dear  blr: 


I  am  in   receipt  of  a  recent  ooinmunloation  from     your 
ohief  aaslstant,  referring  tc    the  personal  property  aasesaiuent 
against   Burnett    :*os.   of  laan     roncisco    (a  corporation)   who  are 
In  bankruptcy,  wherein  he  requests  an  opinion  as  t     the  right  of 
a  Heferaa  in  Bankz^ptey  to   set  aside  an  assessment  aade  by  a  County 
Assessor. 

OPINION • 

The  power  to  enact  national  bankruptcy  legislation  is  vested 
in  the  Concress  of  the  United  i^tates  by  the  provisions  of  the  Federal 
Constitution  that 

'*Congre8s  shall  have  power       to  establish 

uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  states." 

This  grant  of  power  to  the  federal  govermaent  is  plenary,  and  In  the 
the  exercise  of  this  supreioe  power  Congress  acts  untraiomeled  by  any 
state  laws,  whet  er  organic  or  statutory. 

7  C.J.   p.   18,    See  7;  (30  U.S.St. at    '.544) 

(89   Fed.  IV;  Collier   Banker,  (10th     4.10t)l,1092) . 

The  i3ankruptoy  ;vCt  provides  for  priority  of  debts,  (c>eo.9587) , 
subdivision  "a";  U.S. Compiled  Statutes, 1918) ,   requires  the  Court  to 
order  the  trustee  to  pay   "all   taxes  let:filly  <iue  and  owing  by  the 
bankrupt  to   the  United    states,   state,    county,  district  or  municipality 
in  advance  of  the  pey:!ient  of  dividends  to   creditors".     The  term 
**all   taxes'*  includes  personal  as  well  as  property  taxes. 

Collier  on  Bankruptcy,  13  JSd.p.  1440. 

It  also  expressly  provides  that   "in  case  any  question  arises 
as   to      the  amount  or  legality  of  any  such  tax,   the   same   shall  be 
heard  and  determined  by  the  court".     This  autiiorizes  the  Federal 
Court   to  inquire  as  to   whether  the  tax  is  a  valid  claim  and  entitled 
to  preforenoe  under   this   subsection,   although  the  decisions  of  the 
eourts  of  the  states  where  the   tax  is  payable   should  be  given 
considerable  wei^sht.     The   coiirt   is  not    bound   by  the  action  of   the 
taxin*;  authority,   but     ,ey  decide  the  question  as  to   n  .ount  or 
legality  itself,   and   the  ri^t  is  not  limited   by  the  act   to    such 
questions  as  the   bankrupt  might  liave  raised  a^,aiu8t   the  tax  at 
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tho  date  of  the  bankruptcy  ~)rcx»eedi'if:,s.        I'he  priority  acoord«4 
to  any  tax  legally  due  and  owine  is  qualified  by  leaving  it 
open  to  the   trustee   to   queation  or  inquire   into  not  only  the 
legality  of  tne   tax,  but  also   its  amount  even  if  otnerwise  legal. 

Collier  on  Bantnruptoy,  115  Kd.   p.   13^43,   jeo.   64 

The  California  oases  cited  in  the  req.uest  for  this 
opinion,  are  eosrrect  in  the  conclusion  stated,  but  are  not  appli- 
cable as  concerns   the  power  eni  authority  or   tie  Barikruptoy  Court 
or  the  Referee   thereof. 

In  re  ciisacox,  Inc.,  243  Fed.  Rep.  479,  the  Court  said: 

"There  can  be  no  doubt  of  the  pov.er  i.nd  duty  of 
this  coi.irt  to  reassess  tlie  tax  in  case  objection  is 
laade,  roGardless  of  its  original  asseasc^nt  by  the 
proi^er  stute   authority." 

see  In  re  E.  C.   Flaher  Cor'p.,  SS9  Fed.  Kep.  2)16.       The 
court  held  that  the  power  explicitly  given  to  the  bankruptcy  court 
to  hear  and  determine    "any  cuestion'^  as  to  the    ^aiaount  or  legality" 
of  taxes  would  seera  to    imply  that    it   is  not  bouxid  by   the   action 
of  the  tax  authority  but  raay   decide   the   queation  for   itself.        In 
this  case,  the  court  sets  forth  strong  reasons  why  such  power  and 
rirht  has  been  given  to   the  ban]>:ruptcy  coiort. 

'Quoting  frcd  matter  ct    jeaver-Howland  Press,   Inc.,  Vol. 
16  Am.Banlc.Rep.  p.   227: 

"The  riglit  of  the  ban'ruptoy  coi>rt  to  determine 
the  amount  aj-^   legaiity  of  all  taxes  cannot  be  thwarted 
or  limited   in  any  way  by  local  statutes  specifying  the 
forta  and  laanner  of  filing:  tax  returns  or  denying  to  tax- 
payers ell  remedies  lor  abatement  and  recoirery  of   taxes 
impro^Msrly  assessed  unless  such  requireiuents  are  com- 
plied with. 

•'Tlte  bankruptcy  court   is  not  bound  by  the  valuation 
of  bankrupt's  personal   property  assessed  by   the    tax 
officials,   although  bailed  up  n  the  ben  rupt's  corporate 
returna   to  state  officials  Kade  for  determiniiic  aiiioint 
of  corporate  tax,  but  may  make  an  independent  deter- 
inination  of  t^ie  valuation  of   the  property  froni  ti» 
evidence  before    it." 

Also,  Covinty  of  Henderson,  etc.  vs.    .vilklns,   16  Am. 
Bank.  llep.   ^59; 

"The  bankruptcy  court  has  power  to  reduce   the  tajcos 
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assessed  af:airi:--t  the  property  in  the  hands  of  tv© 
trustee  by  the  taxing  officials  of  the  county  und 
Kiunioipality." 

However,  the  referees 's  ruliri^js  with  respect  to   tlje 
allonance  of  claims  are   subleot  to  review  by  tlie  cart  cf   bank- 
ruptcy.       7  C.J..eC.    541,   p.   325. 

L  petition  for  a  review  of  the  referee *s  action  must  be 
presented  ?;ithin  the  tlv;e   allowed  therefor  by  a  rule  of  court. 
7  C.J.    .>ee.    542,   p.    3£5. 

Rule  9   (Petition  for  Review),   "Rules  ot  Practice", 
United   states  District  Court,   in  efft>ct  :  ay  15,   19S0,  provides: 

"A  petition  for  review  by  the   judge   of  an  or^er 
made  by  the  referee,  as  provided  in  General  Order  Y.o, 
>r>;VII  of  the  Geiieral  Order  in  Bankruptcy  rauyt  be  filed 
with  the  referee  within   ten  days  from  the  date  of  notice 
of  Buoh  order.        For  good  caiiise,  rea.^ouable  extension 
of  time  will  be  allowed." 


Respectfully, 


City  .attorney, 


Assessor, 
City  Hfaii. 


Lnu 


6  >o 


Not.   14,   W62, 


JUBJJiTl        Jalarles  of   teachers  absent  beoauii©    .-"f  Illness. 


Dear  -jlr: 

This  office  ia  iu  receipt  of  your  request  for  an 
opinion  as  follows: 

REQtmaT 

"Doea   the   nrovi^lon  of  the    .iOhool  Code,  jootion 

5.750,   governing  pay  of  teachers  absent  fro:  duty  on 

account  of   illness  extend   into  the  second  or  subse- 
quent years?" 


OPIKION 


section  5.750  of  the  johool  Code  reads  as  follows: 

"When  a  person  employed  in  e  position  requiring 
certification  qvGlii'ioationa   is  absent  from  hie  duties 
on  account  of  illness  for  a  period  of  five  sciiool  months 
or  less,   the   nniOTint  ded-jctod  froia   tJte   salary  due  him  fcr 
any  iaontr>  or  cioaths  in  ^  :ich   suoii  abuenoe  oocvsra  ajiall 
not  tiD^ceed  the  kxhu  ?.-hich  sliall  actually  have  been  paid 
a  substitute  employee  employed  to  fill  his  3>osition 
during  his  absence. 

"?/hen  a  person  e.tiployed  in  a.  position  requiring 
certification  'qualifications  is  absent  frcsa  his  duties 
on  acoount  of  illness  for  a  period  of  jr.ore  than  five 
school  months,   or  when  a  person   is  absent   from  his 
duties  for  a  cause  other  than  illness,   th.e  ajnount 
deducted  from  the   selary  due  him  for  the  month  or 
months   in  which  such  absence  occurs  shall  be  determined 
accord inc  to   the   rules  and  rugulations  establiBh»ed  by 
the  governing  board  of  the  district. 

"ilothlng   in   tills   section   shall  be   coMstruod   so 
as   to  deprive  any  dititriot,   city  or  city  and  county 
of  the  right   to  roake  t^ny  reasuiuble  rule   for    the 
re^-ulation  of  sicla  leave  or  cunaxlative   ^jiok  leave 
without  lOi  s  of   salary  for  .oeruo/is  requiring-  certifi- 
cation   ...r^liiici  tioiis." 

The   point  at   iscue    is  whether  the   words  "per  year"  were 
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intended  by  the  Logiyloturo   to  be  placed  after  tJia  worda   "when 
a  i)ersjn  Qinployed  in  a  position  requirinfi  certificutioxx  queli- 
fications  is  absent  troia  his  duties  on  ticcount  of  Illness  Tcr 
a  period  of  five  school  months  or  less." 

Calilornie  Civil  Code,   .section  3542  reads  -   "Inter- 
tretation  lauat  be  roaso liable ■' ,   end   it   haa  been  decided,   not 
only  thet   tJie   language  of  a  stntut©  iraint  bo  f^iven  a  rea^ontbla 
interpretation,  but  that  e-tfery  statute  must  be  construed  ac  a 
whole   a  ad  v.";ien  opnortunity  ariaes  made  ooiripatible  with  GoroEion 
sense  onu  the  dictates  of  j>;>tloe,  v^- ile  any  oo.'i  truction  is 
biased  which  cioes  violence  to  the    letter  end  sjpirit  of  the   act. 
It  will  not  bo  e\jj)posed  thut   the   Lofiislature   intended  ay  un- 
rcesonable  consequences  unless  tlie   language   is   so  clear  as  to 
admit  of  no  doiibt. 

It  woiiia  be  unreaoonsble,   in  my  opiaion,   to  assuiri© 
that  the  Leeislature   iutendeu   to  place  a  limit  of  five  nchool 
jnonths  absence  over  the  y/hole  period  of  a  teacher's  ae^^ice 
and,   that  if  a  teacher  were  ebaeat  for,   say,   iiix.  iuonths  out 
of  ten  years  aervice  that  the  harsher  rule  provided  in  .j©otlon 
5.750  of  the   ::chool  Code   should  be   epplicsble  to  that   person. 

I  aia  of  the  opinioa  that  we  must  oo  .sider  each  school 
yecr  separately  nnd   if  a   teacher  is  absent   for  more   ttiHn  five 
laonths  during  qiqt  one  school  year   aaid  teaciier  ia  subject  to 
beixi{^  penalized  in  accordance  with  the  rule  adopted  by  the  local 
school  author itios,  but  vihen    the  next  school  yecr  ii:  reached, 
and  said   toacher  iu  toaohing  for  a  new  aohool  year,   tjien  his  or 
her  riflits   nho  Id  be  raeGsured  by  wlxat  ]iapx>ens  durir.g  that    yef.r. 

Thuff? ,   if  a  teacher  beooiae   ill  in  aepteuiber ,   lSit51,   and 
coi.tinuod  ill  through  the   school  yetir  to  June,   I'd'xiZ,   tind  was 
paid  for  five  months,   lees  the   'May   of  a  subatitute   teacher 
during  the   period  of   absence   for  the  f?chool  year  ItSl-Sg,   that 
teacher  has  a  right  to  pay  for   the   period  of  he      illneaa  during 
the   achool  yej.r  1932-o3,   not  to  exceed  five  jaontlia  pay,   lesa  the 
pfiy  of  a  substitute   teacher,   &ti  long  as   the  absence  was  not    fa 
mors  than  fiTi  months  during  r.aid  shcool  year. 

Very  truly  yours. 


City  Attorney. 
To  - 

Joseph  Marr  Gwinn, 
superintendent  of  Public   schools, 
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November  14,   1932. 


SUBJE5CTJ     War  Memorial  'Iruat  Interpretation, 

Gentlemen  t 

This  office  is  In  receipt  of  youir  request  for  an  opinion  con- 
cerning the  interpretation  of  the  Vv'ar  Memorial  Trust.  The  opinion 
follows: 

"(1)  Is  the  Trust  Agreement,  "iectlon  C,  »nequl3pe- 
ments  of  Trust  in  favor  of  San  I'rancisco  Posts  of  the 
American  Legion',  especially  sub-paragraph  (1),  still  in 
full  force  and  effect?" 

An  examinatlcm  of  Section  C,  sub-paragraph  1,  discloses  that 
it  was  the  intent  of  the  creators  of  the  trust  to  provide  tliat  the  San 
Francisco  Posts  of  the  American  Legion  should  have  the  right  of  occupan- 
cy of  the  War  Meroorial  Veterans'  Building,  and  that  the  San  ■  ranclsco 
Posts  should,  in  addition,  have  the  right  to  determine  what  veteran  or 
patriotic  organizations  should  be  entitled  to  use  this  building. 

On  November  12,  1950,  the  City  and  County  of  San  Iranclsco 
accepted  a  transfer  of  the  trust  frcm  The  Regents  of  the  trniverslty  of 
California  and  the  then  existing  trustees  of  the  v/ar  ?«eraorial.  In 
accepting  such  transfer  it  was  provided  that  it  should  be  accepted  upon 
the  terms  and  conditions  set  out  in  the  original  trust  agreement  dated 
August  19,  1921,  which  agreement,  I  believe,  is  still  in  full  force  and 
effect.  Thus,  it  appears  that  ttie  City  and  County  of  San  rancisco 
a/::reed  to  fulfill  t4ie  objects  of  the  trust  with  respect  to  its  funda- 
mentals in  accordance  with  the  original  trust  agreement.  Vherefore, 
in  connection  with  this  question,  my  answer  is  in  tiie  affirmative,  in 
view  of  the  fact  tliat  the  San  I'rancisco  Posts  of  the  American  l^egion 
were  primary  benef icieupies  of  the  trust.  An  examination  of  other 
language  in  the  trust  agreement  discloses  that  this  view  is  correct 
beyond  any  doubt. 

"(2)  Shall  tills  Loard  of  Trustees  look  to  the 
San  Francisco  Posts  of  the  American  Legion,  say,  by  their 
County  Council,  for  detez*mi nation  as  to  tho  organizations 
which  shall  use  the  quarters  provided  for  veterans'  organ- 
izations?" 

In  view  of  t?ie  fact  that  the  trust  agreement  orovides  that 
the  "oard  of  Trustees  of  the  :ar  Memorial  is  obligated  to  confer  with 
the  ;>an  i  rancisco  posts  of  the  American  Legion,  it  would  seem  t}iat  such 
posts,  individually,  must  be  contacted  before  any  arrangements  are  made 
with  regard  to  the  admission  into  the  Veterans'  iuilding  of  other  orr.an- 
izations. 

The  County  Council  of  the  American  Legion  is  an  organi^'ation 
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devoted  to  the  uses  and  benefits  of  the  various  American  Legion  posts 
in  San  I'rancirco*   It  constitutes  a  banding  together  for  united  action. 
In  the  absence  of  direct  authority  from  the  San  I'ranclBCo  posts,  it  Is 
my  opinion  that  the  County  Council  cannot  answer  for  the  various  posts 
In  this  city,  but  I  believe  that  the  American  Legion  posts,  individually. 
May,  with  propriety,  authorize  the  bounty  Council  to  act  for  them  In 
connection  with  all  War  liemorlal  matters,   Ghould  the  County  Council 
decline  to  act,  a  cotmnlttee  may  be  appointed* 

"(5)  What  limits,  if  any,  would  there  be  upon  the 
provision  that  the  ,>an  i'ranclsco  Posts  of  the  /oaerican 
Legion  should  arrange  meeting  places,  etc*,  for  other  organ- 
1  rations,  1,  e*,  what  is  the  limit  of  the  veto  power  of  this 
Board  of  Trustees,  and  can  It  offer  accommodations  to  otlier 
organizations,  which  may  not  have  tlae  aoproval  of  the  San 
Francisco  Posts  of  the  American  Legion?^ 

'Rie  apr)roval  of  the  American  Le^jlgg  posts  of  San  Francisco 
does  not  concern  accommodations  for  other^eteran  or  patriotic  ovQan- 
izations.   No  mention  is  made  in  the  trust  agreement,  or  anywhere  else, 
to  tlxe  effect  tlaat  the  card  of  Trustees  of  the  -"/ar  liemorlal  is  limited 
in  any  way  with  respect  to  the  offering  of  accommodations  to  such  other 
organizations.   The  approval  of  the  American  Legion  posts  concerns  vet- 
eran and  Datriotlo  organizations  only,  the  evident  Intent  of  the  trust- 
ors being  that  the  American  Legion  posts  should  be  paramount  among  all 
veteran  and  patriotic  groopis  in  the  City  and  County  of  oan  Francisco, 
Under  the  provisions  of  Section  G,  sub-paragraph  1,  the  wish  and  will 
of  the  American  Legion  posts,  with  respe  ct  to  veteran  and  other  patriot- 
ic organizations,  is  superior  to  that  of  the  Board  of  Trustees  of  the 
War  Tfiemorial, 

" (4)  Have  the  San  Francisco  Posts  of  the  American 
Legion  power  to  dele^^ate  any  authority,  which  they  may  have 
to  determine  what  organizations  may  use  the  veterajis'  portion 
of  the  ".ar  Memorial,  to  other  groups,  such  as  the  United 
Veterans  Council?'* 

In  view  of  the  fact  that  the  original  trust  agreement  fives 
no  right  to  the  American  Legion  posts  to  delegate  their  power  and 
authority,  under  the  trust  agreement,  to  any  other  veteran  group,  it 
is  my  opinion  that  they  cannot  delegate  any  authority  or  power  to  the 
United  Veterans  Council  with  respect  to  what  organizations  may  use 
tie  veterans'  portion  of  the  Var  Memorial,   I  do  not  see  any  objection, 
however,  to  the  American  Legion  oosts  delegating  authority  to  a  central 
unit  of  American  Legion  posts  in  San  Francisco,  such  as  the  County 
Council, 

"(5)  Does  the  Board  of  Trustees  of  the  V/ar  I.em- 
orial  have  comolete  Jurisdiction  as  to  -That  organizations 
may  use  the  veterans'  portion  of  the  .var  I.emorlal,  and  can 
it  nrescribe  any  and  all  nilos  wViich  it  i.iay  desire  for  the 
operation,  management  and  control  thereof  witliout  reference 
to  any  other  group?" 
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Aa  ha«  "been  previously  statdd,  tlie  Board  of  I'lMstees  rust  con- 
sult ^11^  tSiA  Ajnario&n  Legion  posts  in  connection  with  xaftJuaLofao  all 
raatteps  concerning  what  veteran  organizations  iiiay  occupy  the  Veterans' 
Building.  1'he  operation,  management  and  control  of  the  v.'ar  Memorial, 
with  the  exception  of  the  allotment  of  space  to  veteran  and  patriotic 
organieations,  is  entirely  in  tlie  hands  of  the  loard  of  I'rnpteea  under 
tiiQ   provisions  of  Section  44  of  the  cliarter,  since  there  i«  no  refer- 
ence made  to  operation,  inanagornent  and  control  in  the  trust  agreement, 
other  than  as  previously  mentioned, 

"(6)  -  (a)  How  for  the  Board  of  Truateea  may  go  in 
allowing  the  use  of  the  Veterans*  Auditorium  commercially; 
that  is,  may  same  be  rented  for  concerts,  dances,  etc.,  to 
other  than  veterar.  orgarxizations? 

(h)  Can  the  rent  be  fixed  by  the  oard  of  Trust- 
ees exclusively? 

(c)  la  the  control  of  dates  tiierofor  entirely  in 
the  hands  of  the  board?" 

Subdivision  (i)  of  paragraph  9  of  the  agreement  of  August  19, 
1921,  reads  as  follows: 

"•»  «  »  provided  that  any  audi  tor  lua  in  the  Araerlcan 
Legion  building  and  rooms  necessary  to  be  used  in  connection 
therewith  may  bo  sublet  by  the  oan  I'ranoisco  Posts  of  the 
American  Legion,  but  no  leasing  or  renting  or  subletting  or 
hiring  shall  be  had  to  any  teneuit  or  tenants  or  to  anyone  or 
for  any  purposes  objectionable  to  the  Regents." 

From  the  foregoing  cpotation  it  naist  be  concluded  th"t;  it  was 
the  intention  of  the  makers  of  tli©  trust  tViat  the  American  Legion  "oosts 
in  San  ranciaco  should  have  control  of  the  veterans'  auditorium  and 
should  be  paid  the  revenue  therefrom  when  leased. 

Subdivision  (1)  of  the  same  paragraph  reads  as  follows t 

"The  respective  occupants  shall  pay  fop  all  heat, 
light,  gas,  electricity,  water,  steam  or  other  public  utility 
used  in  or  about  their  resriective  oremines,  and  shall  r^ay  for 
all  janitor  and  ©levator  service.  This  enumer^'t ior.  shall  not 
be  deemed  exclusive,  and  the  said  reao active  occupants  sliall 
pay  in  full  for  all  services  and  material  of  every  character 
used  in  or  a  <xit  their  respective  premises,  and  the  rJegents 
shall  be  under  no  obligation  to  pay  for  any  part  thereof." 

There  is  another  part  of  subdivision  (i)  which  nrovides  that 
no  subletting  r,iay  ue  done  without  tl^e  written  consent  of  the  Regents 
(now  the  JTustees).  r>nch  consent,  I  believe,  is  mandatoiry  when  the 
letting  is  a  reasonable  one.  Jnder  the  circumstances,  it  is  nry  opinion 
that  the  ;^oard  of  xruatees,  as  a  body.  Is  powerless  to  rent  the  Veterans' 
Auditorium  commercially,  and  that  this  i  oard  iias  no  authority  to  fix  the 
rent  thereof.  Tilm   would  rest  with  the  San  I'ranoisco  posts  of  the 
American  Lerion. 
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Prom  the  foregoing,  it  is  evident  that  the  Board  of  Trustees 
must  make  a  charge  for  the  uipkeep  and  maintenance  of  such  audltorlxim 
while  it  is  being  sublet  by  the  American  Legion  posts*  Tlils  is  so 
notwithstanding  the  Torovlsion  of  Lection  44  of  the  charter  to  the  effect 
that  the  "supervisors  shall  annually  appropriate  to  the  war  memorial 
Board  an  amount  sufficient  to  defray  the  cost  of  maintaining,  operating 
and  CRring  for  said  memorial",  for  the  reason  that  such  charter  provision, 
reasonably  construed,  would  not  be  applicable  to  the  taking  care  of  sub- 
tenants, but  only  to  the  necessary  maintenance,  operation  and  care  of 
the  TTfT  emlr.es. 

General  Comment? 

In  forming;  any  conclusion  in  connection  with  the  ^^ar  Memorial 
Trust  arrangement,  it  is  recessary  to  refer  to  the  agreement  of  August  19, 
1921,  between  <3ie  Regents  of  the  University  of  California  and  the  members 
of  the  Board  of  Trustees  who  were  such  at  that  time,  the  offer  of  trans- 
fer, the  acceptance  of  the  transfer  of  the  trust  from  the  Regents  of 
the  University  of  Oallfomia  to  the  City  and  bounty  of  aan  i^'rancisco, 
San  Francisco  charter  and  all  ordinances  in  connection  with  the  ooeration 
of  the  War  Riomorial.  'lowever.  It  must  be  borne  in  mind  that  the  aforesaid 
trust  agreement  Is  the  foundation  of  the  entire  trust  and  must  be  reason- 
ably construed  to  effectuate  its  pur  looses.  An  exairtination  of  tliis  docu- 
ment digcloses,  beyond  a  doubt,  that  It  was  intended  by  the  trustors  to 
rjTovide  for  the  American  Jjegion  posts  of  San  Pranclaco  primarily,  and 
secondarily,  to  ^Ivo  ot3ier  veteran  organ  lEatlons  an  opportunity  to 
utilize  the  War  ^-iemorlal  aa  -.toII  as  'iiterican  i^^^ion  posts,  Tiio  lanfniage 
of  the  agreement  is  definitely  and  clearly  in  consonance  v/ltu  this  view. 

Respectfully  aubir.lt ted. 


imrrTFammr 


Board  of  Trustees  of  \7ar  Memorial, 
San  ranclsco,  Oallfornia, 
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Hovetnber  17,   1952. 


>T3BJ":iGT:      XB.  Owner  of  a     BuildlriG  who  r,lain tains 
an  Of rice   therein  for  Collecting  Rents 
fTQSi  Tenants  is  not  ong&ged  in  Rent 
Collection  Business* 


Dear  Sir: 

Keoeritly  you  presented  to  this  office,   for  an  opinion, 
ths    question  of  liability  for  payment  of  a  revenue  tax,  under 
the  provisions  of    ^action  11,   ordinance  i<o.    51i>l2  (Kew  „eries), 
by  an  owner  of  a  building  wherein  he  maintains  an  office   for 
the  collection  of  rents  due  him  froRi  the   tenants  of  his  building. 


The  eforesald  Jeotion  11  provides: 

•♦Every  i)erson,   firm  or  corporation  engaged  in  the 
business  of  buying  or  selling  real  estate  or  houses  or 
colloctin/3  rents,   shall  be  deejr,eu  a  real  estate  egent 
or  house  broker. 

"iiVery  person,   firm  or  corporation  en^^ped  in  tlB 
business  of  buying  or  selling  real  estate  or   houses, 
or  collecting  rents,   shall  pay  a  license  as  follows: 

«.n  analysis  of  the   forecrong   indicate e  the   basis  of 
tax  responaibility   to  be   en  encagepient  in   t?ie  businesa  of   collect- 
Inf;  rents,  buying,  or  sell  int.  real  estate  or  hoiiij- s. 

In  the  case  of  K^arin  riuniclpal    .ater  .district  v. 
Chonu,   etc.,  reported   in  volume  108  Cal.   7;M:  ,   the   terra    'Suainess" 
was  interpreted  in  a  tax  problem  as  follows: 

"The  f,eneral  definition  of  the  word   is    Hht^t 
which  busies  or  enguf,es   tiirje,   attention  or   labor, 
aa  a  principal  serious   concern  or  interest',    but 
the  word  hcs  V.   narrower  meaning  applicable  to  occupa- 
tion or  employment  for  livelihood  or   gain,   und  to 
mercantile   or  coiaanercial  enterprises  ca:    tcansuctions. " 
( Uncle  rsc  or  inc  ours.) 
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Conaidei  inc;   the   faotUc  1   situation  stated  by  you  in 
tVie   light  of   the  above  pronouncoiticnt  of   the   .^U'jreiiie  Court,    it 
would  eppeur  that   the  collection  of  reato  froi-   tenants  of  his 
feuilding  by  the  ovmer  tlsereof ,    is  not  the  principal  coneern 
of  that   individual,  but  purely  an  incident  of  a  jnajor  eudeavcr 
naiaoly  the  ownership,  maintenance  and  adrninistratioii  of  the 
said  building. 

In  view  of  the  foregoing  discussion,  you  are  advised 
that  the  owner  is  not  subject  to   the    tax  as  provided  fcr    in 
said  Jeotion. 


Bespeotfully , 


City  Attorrjey. 


To  - 

Tax  Collector  , 

Director,  Bureau  of  Delinquent  Reveraxe  Collection. 


Kovember  16,  1932. 


iStrBJ::;CTj     Payraent  of  '♦withheld'^  aelarles  to 

Jundry  Teachers,  Kon-Parties  to  juits. 


Gentlemen: 

':iQ   are  in  receipt  of  a  request  for  an  opinion  froi 

you  aa  follows : 

"You  'Will  no  doubt  recall   that  tUeru   are   aoise 
300  teaoherB  now  aervino   in  thic  Dopartment,  sho 
were  not   parties  to  tht;   three   suits  filed  for  *witliheld 
vacation  salaries*,  and  payment  on  vvhioh  L=uits  have  new 
been  nade  or  are   in  course  of  settleraeut. 

"It   is  the    Cesiro  of   the  Doai'd,   if  &uch  can  be 
legally  done,   to  oo laider  such  teachora  who  }iavc  not 
entertid  the  suits,   similarly,   in  this  pttrticular 
respect,   to  those  who  did  enter,    and  to  corr  pute  and 
pay  to  theia  what  may  be  detenuined  as  due  in  sii'iiler 
metJiod  to  those   r>arties   to  the  suita." 


OPINIOH 

The  group  of  teachers  under  discussion  hov*  a  legal  right 
to   '^vlthheld  vacation  salaries'*  under  tlie  authority  of  t.e  case  of 
DlfpTJSf  V.   BO.JID      F  SDUCATIuiJ,    lOGCal.App.    533.        This   leetl    vifht 
io  not  barred  by   the  statute  of    llialtations.        On   this  point  the 
court   is  clear   in  the   case  cited,   supra.        The  court  in  that  case, 
referring  to  said   "withheld  vacation  salaries",   said: 

"It  has  all  01"    the  characteristics  of  a  trust 
fund  and  after  apportioniaont  or  aC  r.owlodceBient 
the   fund   is  no  longer  a   part  cf   the  county  or  citj' 
and  covnty  funds  but   held  subject   to   the   claim  of 
the  teacher.        The  statute  would  not  bef^in  to  rim 
until  u  refusal  to  pay  or  a  direct  repudiation  of 
the   trust." 

The  lanfiuage  quoted  is  applicable  to   tiie  group  of  teachers 


**« 


under  dlsoussior. .        Thus,    In  my  opinion,   the   eotlon  contemplated 
by  the  Board  and  referred  to  in  your  letter  would  be  iegel. 


R«spootfully, 


City  ;.itoriiey. 


Finance  Coinniittee , 
Board  of    iduortlon. 


C  Z  V 


November  21,  1932 


SUBJECT:  Credit  for  teaching  experience  where 
teacher  on  sick  leave  part  of  school 
year. 


Gentlemen: 


This  board  desires  to  be  advised  of  the  meaning  of 
the  following  Resolution  adopted  on  August  11th,   1925,   with 
regard  to  credit  for  service  where  a  teacher  has  been  on  sick 
or  other  leave  during  part  of  year: 

"(f )  Not  more  than  one  year  of  credit   shall  b© 
given  for  teaching  experience  during  one  year, 
and  no  credit  shall  be  given  for  a  term  of  ser-' 
vice  less   than  nine  months  during  one  year." 

OPINION 

The  quoted  portion  of  the  Resolution  aforesaid  seems 
to  indicate  that  no  credit  "for  a  term  of  service  of  less 
than  nine  months"  can  be  given  to  a  teacher  during  a  year. 
This  appears  to  mean  that  a  teacher  coming  into  the  Depart- 
ment from  the  outside  camaot  be  credited  wi th  a  year's  service 
unless  it  be  for  a  full  nine  months. 

This  Resolution  would  not  affect  a  teacher  on  leave 
during  a  part  of  the  year  because  of  sickness.   Such  teacher 
would  be  entitled  to  a  full  year's  credit  in  view  of  the  fact 
that^^^  Resolution  says  "for  a  term  of  service",  but  does  not 
state /credit  shall  be  given  "for  service"  of  less  than  nine 
months  during  one  year. 

It  is  therefore  my  opinion  that  any  teacher  who 
taught  during  a  part  of  the  year,  and  who,  during  that  year 
obtained  a  leave  for  part  of  the  year  because  of  illness  or 
otherwise,  is  entitled  to  a  year's  cr«dit. 

Sincerely  yours, 

City  Attorney 


Board  of  Education. 
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KoV0mb«r  22,  19 Se* 


SUBJECT t  Ratlr«nient  Board  has  no  Authority  to  Rend«p 

Inoperative  Retirement  I^tatua  Legally  Created* 
(Matter  of  Helen  M.  Stack) 


Oentlemens 

Under  date  of  the  twenty-eighth  ultimo,  your  Board  re- 
quests an  opinion  as  to  Its  legal  authority  to  render  the  belov 
described  retirement  as  of  no  effect,  and  to  pay  to  the  beneficiary 
the  regu3a  r  death  benefit  less  the  retirement  allowance  already 
drawn. 

The  facts  In  the  particular  case  under  consideration  by 
your  body  are  as  follows; 

"On  June  27,  1932,  Helen  M.  Stack,  a  nurse  «&- 
ployed  in  the  Central  Office,  department  of  Public  Health, 
applied  for  disability  retirement  londer  Section  11,  Ordi- 
nance 9134.   She  was  then  convalescing  from  the  effects 
of  an  operation  performed  on  May  16,  1932.  Her  application 
for  retirement  was  approved  by  the  Ketirement  board  on  the 
basis  of  a  report  of  its  physician.  The  retirement  was  aiade 
effective  June  16,  1932,  and  Miss  Stack  drew  a  monthly  re- 
tirement allowance  from  that  day.  On  October  18,  1922,  Mies 
:itaok  died  from  the  effects  of  a  cancer. 

"The  benefit  provided  in  subdivision  (b)  of  Section 
15,  in  the  event  of  the  death  of  a  member,  is  made  up  of  six 
months  salary,  plus  the  accumulated  contributions  of  the  mem- 
ber. In  the  case  of  Miss  ^tack,  had  she  not  retired,  this 
woiild  have  amounted  to  approximately  |2200.  Upon  retirement, 
however,  an  Individual  ceases  to  be  a  member  of  the  Retire- 
ment f::ystem  and  If,  as  in  the  ease  of  'fiss  Stack,  she  elects 
at  the  time  of  retirement  to  r  ecelve  the  full  retirement 
allowance,  unmodified  xuider  any  of  the  options  available 
under  iiectlon  14,  the  death  benefit  consists  solely  of  ^00, 
as  provided  in  subdivision  (d)  of  Section  15.  .  ince  the  re- 
tirement allowance  from  the  date  of  retirement  until  the 
date  of  death  amounted  to  $182.38,  the  total  amount  received 
by  Mies  Stack  and  her  beneficiary  would  be  $682.58. 

"Marian  C.  Stack,  the  beneficiary  of  Helen  a.  .^tack, 
has  now  filed  a  request  that  the  l^oard  consider  the  retire- 
ment as  of  no  effect,  and  pay  to  her  the  regular  death  bene- 
fit orovlded  for  members,  less  the  amount  of  retirement 
allowance  drawn. 
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"She  bases  her  request  on  the  claim  that  Helen  M» 
Stack  did  not  know  on  June  27,  1932,  when  she  applied  for 
retirement,  that  the  operation  on  May  16,  19S2,   had  revealed 
the  malignant  growth,  and  that  consequently  she  ordinarily 
would  have  but  a  few  months  to  live.  Tlie  beneficiary  claims 
that  had  her  sister  known  this  fact  she  imdoubtedly  would  not 
have  applied  for  retirement,  and  that.  In  fact,  when  In 
September  her  physician  told  her  that  she  was  afflicted  with 
eanoer,  she  realised  her  mistake  In  applying  for  retir«aent«** 

opimoy 

The  second  paragraph  of  Section  159,  of  the  charter,  provides: 

"The  retirement  board  shall  be  the  sole  authority 
and  Judge,  tmder  such  general  ordinances  as  may  be  adopted 
by  the  supervisors,  as  to  the  conditlona  imder  t^ilch  members 
may  receive  and  may  continue  to  r  ecelve  benefits  of  any  sort 
under  the  retirement  system  »*»,•* 

Ordinal  ce  Ko.  9154  is  the  operative  instrimient  under  which 
your  Board  functions  and  contains  the  grounds  upon  w'llch  benefits  are 
granted  to  your  membership. 

There  la  no  provision  set  out  therein  which  would  permit  your 
body  to  reconsider  or  render  Inoperative  the  retirement  status  created 
legally  through  the  medium  ordained  by  the  Board  of  Si;ipervleors. 

The  sltxiatlon  Is  a  regrettable  one  but  you  ton   powerless  to 
change  it  and  you  are  so  advised. 


Respectfully, 


Tmrmmim' 


Retirement  Board, 
City  Hall. 
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November  25,  1932, 

SUBJECT!  V/altman  v.   board  of  sducatlon  of  the 
('Ity  and  Uotuaty  of  San  PTanclsco, 
Action  No.  231,211. 

Dear  Sin 

I  am  in  receipt  of  a  request  for  an  opinion  concenilng  the  sal- 
ary demand  of  Clayton  vvaltraan. 

OPINION 

It  la  my  opinion  that  the  demand  is  justified  vinder  tlie  de- 
cisions of  the  cases  of  Waltman  v.  State  Board  of  Education,  Superior 
Court,  No.  253,623,  and  Y^altman  v.  13oard  of  Education,  Superior  Coiirt, 
No.  231,211. 

In  the  case  of  v;altBtan  7.  State  Board  of  Education,  paragrajdi 
V  of  the  Findings  of  Pact  and  Conclusions  of  Law  held,  in  substance, 
that  the  Detltioner,  said  altman,  was  unlawfiilly  and  arbitrarily  de- 
prived of  his  position  and  right  to  teach  In  the  public  schools  of  the 
state  of  California  as  a  result  of  the  defendants  refusal  to  issue  and 
renew  his  teaching  credentials,  InaatnLich  as  said  defendants  based  their 
refusal  to  renew  said  credentials  upon  two  written  reports  addressed 
to  the  State  .  oard  of  Education  by  J.  0.  McGlade  and  w,  G,  Nolan, 
Deputy  Superintendents  of  Scho  Is  of  the  City  and  County  of  San  Franciaco. 
In  paragraph  VIII  of  said  Findings  of  Fact  and  uonclusiona  of  Law  the 
covrt  fo\md  that  the  contents  of  the  two  reports  referred  to  were  tin- 
supported  by  the  evidence  and  for  that  reai^on  insufficient  to  permit 
the  refusal  to  renew  the  credentials  of  said  petitioner.  The  judgment 
in  the  said  case  ordered  the  renewal  of  the  credentials  of  said  .^altman. 

In  the  case  of  Waltman  v.  Board  of  Education  of  the  City  and 
County  of  San  Francisco,  referred  to  above,  the  court  issued  a  preeraptory 
writ  ordering  you  to  employ  'Ir.  V/altman  from  the  first  of  i  eceiriber,  1931, 
to  JTine  30,  1932,  and  that  he  receive  salary  as  a  probationary  teacher 
based  on  the  eleven  year  senior  high  school  salary  schedule. 

Thus,  it  would  be  a  violation  of  the  court  order,  judgment  and 
findings  entered  into  in  the  case  above  cited  (Waltman  v.  lioard  of  Ed- 
ucation of  the  City  and  CJounty  of  San  irancleco)  if  payment  be  not  made 
to  lAr,   Waltman  In  compliance  with  the  jtulgment  and  contempt  proceedings 
would  probably  lie.   Payment  should,  therefore,  be  made. 

Kespeotfttlly, 


Mr.  H.  M,  Monroe,  CITY  ATTORNET 

Secretary, 

Board  of  Education. 
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Novdmber  29,  1952. 

SUBJECT I  In  r«»  Retaining  Architects  Without 

Adrertlslng  for  Coiapetltlv*  Bids. 

Dear  Sirs 

I  am  in  receipt  of  yotir  letter  \inder  date  of  Noveniber  28th  in 
which  you  enclose  a  copy  of  a  letter  addressed  to  you  by  ¥j?,   Adolph  Uhl 
protesting  against  the  retaining  of  Messrs*  Riedy  &  Roller,  architects, 
to  prepare  plans  and  specifications  for  the  new  county  jail  to  be  erect- 
ed in  San  Mateo  County,  the  fee  to  be  paid  to  said  architects  being  in 
excess  of  One  Thousand  ($1000.00)  Dollars*  You  ask  that  I  advise  you 
as  to  the  right  of  the  lireotor  of  Public  ?;'orks  to  enter  into  a  contract 
for  the  preparation  of  said  plans  and  specifications  without  the  form- 
ality of  advertising  for  bids  therefor* 

OPINION 
f  ^' 

Section  95  of  the  ch€u«ter  regulates  the  letting  of  contracts 
for  the  construction  of  public  buildings,  public  Improvements,  etc., 
and  provides  that  where  the  contract  price  exceeds  One  Thousand 
($1000*00)  Dollars,  the  contract  can  be  let  only  after  bids  are  adver- 
tised for  and  then  to  the  lowest  responsible  bidder.  The  question  to 
be  determined  therefore  is»  io  the  services  of  an  architect  to  prepare 
plans  for  a  btd.lding  come  within  the  provisions  of  the  section?  I  am 
of  the  opinion  that  they  do  not* 

Judge  McQuillin,  in  his  work  on  Municipal  Corporations,  lays 
down  the  general  rule  upon  the  stibject  as  follows  x 

"Provisions  as  to  competitive  bidding  have  been  held 
not  to  apply  to  contracts  for  personal  services  depending 
upon  the  pecxiliar  skill  or  ability  of  the  individual,  such 
as  services  of  a  court  stenographer,  an  attorney-at-law,  a 
superintendent  or  architect  to  supervise  and  make  suggest- 
ions relative  to  work  lot  under  competitive  bidding,  or  a 
consulting  or  supervisory  engineer*" 

llc(4UiLLIK  on  MUNICIPAL  CORPORATIONS,  Sec*  1292. 

The  text'  Is  sustained  by  the  decisions  of  many  courts* 

See  STRATTOH  v,  ALLEOHENT  COUNTY,  (Supreme  Court,  Pa*)  91, 
Atl*  894,  where  the  court  ej^ressed  itself  as  follows! 

"It  is  true  that  in  cities  of  the  second  class 
'all  contracts  relating  to  city  affairs  shall  be  let  to  the 
lowest  responsible  bidder  after  reasonable  notice^s-  ^>  -».* 
A  similar  provision  also  covems  the  letting  of  contracts 
by  the  county*   It  has  never  been  held  so  far  as  we  have 
been  able  to  ascertain,  that  the  above  provisions  apply  in 
the  making  of  contracts  for  the  •mployment  of  attorneys. 
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phyalolane,  engineers,  or  others,  Involvln,;  professional 
skill.  Certainly  an  architect's  services  do  Involve  pro- 
fessional skill,  laiowle<3ge,  and  judgment. 

'Scientific  knowledge  or  professional  skill  has  also 
been  regarded  as  fvimlshing  a  grotmd  for  an  exception  to 
the  statutory  rule,   i'hus  It  has  b©en  said  that  the  services 
of  a  lawyer,  of  a  physician,  or  of  an  architect  or  a  sxa»vey- 
or  are  not  embraced  within  a  provision  requiring  the  letting 
of  contracts  to  the  lowest  bidder.'   Dillon  on  Mimlclpal  Corp- 
orations, Sec.  1205." 

Also  HORGAH  &  SLAT'PERY  v.  HEW  YORK,  (Supreme  Ct.,  Appellat* 
Div.),  100  N.  Y.  SUP.  68,  where  the  co\irt  was  dealing  with  the  right 
of  an  architect  to  recover  certain  foea  for  drawing  plans  for  an  armory 
building.   Objection  was  ciade  to  pajxaent  upon  the  grovinds  that  the 
architects  were  retained  without  competitive  bidding.  The  court  said; 

•*It  was  not  necessary  to  let  the  contract  for  the 
preparation  of  plans  and  specifications  for  the  proposed 
armory  by  competitive  bidding.   The  services  required 
scientific  knowledge  and  skill,  and  that  character  of  serv- 
ice need  not  be  obtained  by  bids." 

Also  CITY  OF  NEWPORT  v.  POTTER,  (U,  S,  Circuit  of  Xppeals), 
122  Fed.  S31,  idler e  the  covirt  saldt 

"In  this  connection  it  is  urged  that  the  city  could 
not  render  Itself  liable  on  an  implied  contract.  Counsel 
rely  on  the  clause  in  the  city's  cheirter  reading:   'All 
contracts  for  the  erection  and  construction  of  public  im- 
provements shall  be  let  to  the  lowest  responsible  bidder, 
*  -A   *. »   If  the  city  had  desired  the  services  of  a  counsel- 
lor at  law  concerning  some  conteirplated  public  Iraprovemente, 
it  would  not  be  seriously  contended  that  the  lowest  respon- 
sible must  have  been  e mployed.  And  it  seems  to  us  that  the 
services  of  a  consulting  and  supervising  engineer  are  in  the 
same  category  as  those  of  a  legal  adviser," 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  services 
of  an  architect  may  be  retained  without  the  necessity  of  advertising  for 
bids  for  said  services,  and  you  are  so  advised. 

Sincerely  yours. 


Controller,  CI-W  k'i'iORWl 

City  Hall. 
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Nov«inb«r  30,  1932  • 


SUBJECTS  Viol*  Farrell  Deo  as  Senior  High 
School  Teacher* 

Gentlffineni 

This  office  Is  In  receipt  of  your  request  for  an  opinion  as 

follows 3 

REQUEST 

"Is  Viola  Farrell  Dee  entitled  to  statvui  and 
tenure  In  the  senior  high  schools  as  teacher?" 

OPINIOH 

On  May  4,  1932,  tills  office  rendered  an  opinion  to  the  effect 
that  Viola  Farrell  Dee  coiild  be  demoted  frcan  a  senior  high  school  po- 
sition to  a  jtuiior  high  school  position  In  the  San  B'ranolsco  School 
Department*  A  decision  of  the  .-ippellate  Com-'t  compels  a  revl^lou  of  this 
opinion. 

The  District  Court  of  Appeal  In  AM>ERSOH  v.  BOARD  OP  EDUCATION, 
No.  8696,  held  as  follows I 

"The  tenure,  therefore,  rtins  to  a  position  of  ent- 
ployment,  or  service,  of  equal  grade  and  rank  to  that  to 
which  the  statutory  classification  liaa  applied,  and  such 
Is  the  settled  rvile  of  the  Kennedy  case* 

In  view  of  the  foregoing  decision,  which  was  handed  down 
within  the  last  few  days,  I  am  of  the  opinion  that  Viola  Feurrell  Dee 
Is  entitled  to  a  position  In  the  senior  high  schools  of  iian  P'ranclaco 
as  a  teacher  and  is  also  entitled  to  the  difference  In  salaz>y  between 
the  Jtmlor  high  school  position  and  the  senior  hl(5h  school  position 
occupied  by  her  since  the  beginning  of  the  1932-53  school  year. 

Respectfiilly, 


CITY  ATTORNEY 


Board  of  Udtxcation^ 

City  Hall, 

San  I'ranclsco,  Calif* 
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Nov«inber  SO,  1952* 


SUBJECTS  Prlnolpals  and  Teachers  of  Abolished 
Evening  Elementary  Schools* 

Gentlemen s 

Kile  office  le  in  receipt  of  yoijr  request  for  an  opinion  as 
follovst 

REQUEST 

"Is  a  principal  or  teacher  of  an  abolished  evening 
elementary  school  entitled  to  any  other  position  in  the  Can 
t'ramcisco  School  Department  upon  the  abandonment  of  all  ele- 
mentary evening  schools?** 

OPINIOH 

In  CULLEN  V.  BOARD  OP  EDUCATION,  71  G.  A.  D.  219,  the  court 
held  that  teachers  holding:  both  day  and  evening  school  Jobs  hold  only 
one  position  with  two  assignments. 

In  AflDERSOM  v.  BOARD  OP  EDUCATIOH,  District  Court  of  Appeal 
No.  8696,  if^ich  was  a  case  involving  a  principal,  the  oo\xrt  held  to  the 
same  effect. 

In  both  of  these  cases  it  was  emphatically  brought  out  that 
the  petitioners  were  holding  only  one  position  notwithstanding  that  they 
were  employed  In  both  the  day  and  evening  schools  and  tlriat  the  petition- 
ers were  working  on  two  assignments  of  seirvice* 

In  the  A]!a:>ERSON  case  the  court  saldt 

''The  tenure,  therefore,  runs  to  a  position  of  em- 
ployment, or  service,  of  equal  grade  and  rank  to  tlmt  to 
which  the  statutory  classification  has  applied,  fiuid  such  is 
the  settled  r\ile  of  the  Kennedy  case." 

This  office  has  previously  held  on  November  25,  1931,  that 
teachers  may  be  discharged  when  their  services  are  no  longer  needed. 
'il\le   rule  likewise  applies  to  principals,  so  that  any  principal  or 
teacher  who  tias  held  an  elementary  school  position  in  abolished  even- 
ing schools  is  not  entitled  to  tenure  in  any  position  in  the  San 
Francisco  3cliool  Depeurtment  unless  he  has  tenure  frcan  some  other 
source,  such,  for  instance,  as  having  taught  or  acted  as  a  principal 
or  teacher  in  the  daytime  prior  to  the  evening  school  service. 

Of  course,  if  you  have  made  a  contract  with  a  certificated 
employee  for  the  year  19S2-33,  such  contract  must  be  respected  and 
no  discharge  can  be  had  until  the  close  of  the  school  year. 

Re  spec  tf  Tilly, 
BOARD  OF  EDUCATION 


h^ 

e^ 

»& 


'"CiS 


xrma9 


9d  ••nic 


3r^.idv;u    C'iAiiis.^ 


C/4^     Juv . 


Aw( 


'^ff: 


t9iiii-:t     i.iJtfiUlB^iA    ^J.t'i     xt»    Vjui 


;i*^ 


■J  St 


wr. 


??nr   Sfvr^- 


Juiw'j     --'»« 


.TX£i;fl<«M»«H 


r  •• 


Docerab«r  1,   1'. 


^'BJiiSTi     In  Het     ie«^llty  of  le&siug  Cfpar*  B8tte« 
siTi  i  V©t«r£»a»'   Bulla inf2     Auditor tur;  for 
purpwtes  otiier  tiuiu  ur&ad  wpera. 

D««r  sin 

w®  are   In  receipt  uf  &  r«^u«at  dat©4  iioveabsr  4th, 
1S52,  for  aa  opinion  as   tc  t.a«  ieijielity  of  ieasirit-  the  upara 
House  and  Veterans*  Building  Auditorlua  for  p»irp»')8ee  ©ttoer  than 
Grand  Cpera* 

In  riiling  thijt   it  is  legal  to  us©  the  Opera  llouse 
and  Veterans'   Bxiilditig  /vuditoriua  for  the  purposes  Ixx  which 
It  haa  been  U£ie4  up  to  date»  i»rtd  for   ita  eoiit«upl&tdd  uaoe, 
it  tSAisX  he  herae   in  saiad   that  the  ^pera  aouse  aad  Veterans' 
Building  «o;uititute  the  .var  i  OiT^orial.        (.>©otioa  44  of  the 
Charter.)        The  authorities  arc  awaeroua  in  iiolaijig  tliitt 
mmaicip^l  eorp^ratio-s  vm\n^  isuuioipal  huildin^.a  built  in 
^ood  faith,  to  use  for  isninicioal  pur;,>;:r£ea,  hr/ve   t':©  right  to 
rent  or  ricrnit  3vch  buildings  ^v  portioas  tljereor  to  be  used 
iiioidentnlly  for  otiier  purposes  hy  nriYate  per:30iia« 

In  the  c«i8e  of  i  irieraan  T.  Brookton,  153  ^^a^.s.   1;55, 
It  was  eaid  tluit   if  trie  city  had  &  public  building  already 
erectel  which  «»is  larger  thf.n  its  ueeda  for  munioipai  purposes 
it  :i.i  ;  t  alios  portions  or  such  building  to  be  uaed  for  other 
purixoisea  ior  the  tke  beiiig,  either  for  e  stipulated  renttJL 
or  price,  or  gratuitously. 

In  the  California  oese  of  GrlAley  Caa^)  t.   Butte,  93 
r.o.   ..^,   5o5,  wSiioh  iaYOlves  tite  use  of  roc^i  of  e  war  J!»ffiorial 

uted  under  the  sase  provi^iane  of    the  section  of  the 
.wAA'.AOtil  Code  as  thtjt  under  which  our  wor  raeaorlel  was  con- 
structed,  the  court  hela    there  was  very  hli;h  tiutiority  that  a 
building  ooiiijtruoted  for  muniolpeil  jmrposes  may  be  iiioidoa tally 
Xeaaed,  or  rooRia  therein  leaaed,  for  hire  when  not  in  use  and 
that  jsuoh  leat3ine  does  not  interfere  with  the  purposes    for  ^ioh 
the  build iiig  htis  been  erected. 

In  Frankfort  ▼.  Pattie,  2S7  Ken.  »43,  18  s.fe.   (£)  1108, 
a  19S8  case,   the  plaintiffs  soufht  an  injunction  restraining  a 
leare  by   the  city  of  ita   "Opera  iiouce".       The  court,  upon  appeal, 
tqpheld  the  power  of  t^^e  city  to  lease  ita  opera  houee  and  aaidt 


"A  oity  has  tfmt  MIM  ri&tita  In  and  oontrol 
ovor  t>i«  opera  hou«i  pmm&  by  it  that  a^Qr  iuuivl* 
dual  wo^ild  have  In  and  over  any  j»ro  erty  atnad  by 
hl»*       It  HBay  sell  or  leas*  property  owred  Isy  it 
iB  it.'s  private  proprietory  eanacity  so  long  as  no 
TrmoA  AtUkOhtfU     to  It.*^  oo  tradtfi.       If  it  e«a  s^l 
Its  ojco^^rty  it  necessarily  follows  th«t  it  ©an 
l«hs«  said  "Top&rtf*    -   *       V        ^« 

A  0€m«i$e  stutemer.t  of  the  law  on  this  subjeet  ie 
SlToa  ift  44  Cor«Jur«  109;^»       it  atates  in  parts 

n'hila  a  samloipetlit?  is  without  po«6r  to  erect 
a  buildltig  for  the  aere  imrpose  of  renting;;  it  out  .vet, 
after  It     t^a  lawfully  oon»triiet«d  or   leased  a  bVillding 
for  s^sajaieiptiX  purpot^ec,   it  iuis  power  to  let,  sub-let 
or  refit  far  hire  tbc  buiXdlne  ©r  a  portion  thereof 
•    ^        -^   •« 

It  is  sttVmitted  that  under  i^eetion  4408a  of  m&  polltic&l 
Code  tLe  city  had  the  ?>ower  to  ereet  a  war  aeaoriaij     thdt   tho 
prismry  purpo.w  aiid  me  of   said  war  jaeEiorial  is  ia  keeping  ¥i  th 
•aid  aeetioii  of  the  i^oiitiocl  Comi     and  that  the  Tntntees  cf  tlie 
War  msxata-X  Uave  aot  exoeoded  their  piswera  in  jLejisixig  a  i^ortion 
of  said  v/ar  koLiorial  for  the  purmxes  to  which  it  Jtsa  been  pfut. 


Si  merely  jrours, 


City     ttorney. 


Boprd  of    i'rutiteea  of     er     cinorial. 
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Dacflaaber  1,  1932* 


SUBJECT!  Tvnore  VnAvsp  Chart«p  After  Three 
Calendar  Tears*  Servlca. 

l«ar  sirt 

Thl«  off lea  is  In  receipt  of  your  request  for  an  oplsdon  as 
f ollovs  t 

SsSbbSSSSSL 

"I  desire  to  be  advised  as  to  the  j»anner  In  which 
that  pai?t  of  r,ection  13  5  of  the  charter  of  the  City  and  County 
of  San  i-'rancleco  relating  to  the  clasriflcation  as  p«rmanent 
«oq»Xo?ees  of  teachers,  heads  of  departments,  etc*,  shoiild  be 
applied.  Is  the  ohartw  to  be  cnns trued  in  connection  with 
School  Code  .  ections  5.500  to  S.ll,  Inclxislt^?  It  would 
appear  to  me  that  it  wo^ild  be  very  difflcxilt  to  operate  under 
the  Charts  and  meet  the  requtrements  of  the  ^chool  (ode  with- 
out construing  the  Charter  and  the  t ehool  tode  together,  and 
especially  in  ttie  matter  of  the  three  years  of  probation.  It 
is  highly  desirable,  if  not  imperative,  tiiat  the  end  of  the 
period  of  probation  shorld  coincide  with   the  end  of  the  school 
year;  also  that  the  beginnlns  of  the  period  of  permanency  sho-uld 
begin  with  tiie  school  year,  tlxat  is,  July  1st. 

••Por  wtsmplet  If  the  Charter  be  conatirued  as  term- 
inating the  end  of  tiae  three  years  on  trie  anniversary  of  the 
beginning  of  service  of  a  teacher  or  a  principal  and  that  anni- 
versary was  after  the  date  of  the  opening  of  sehO'Ols,  it  might 
appear  to  be  necessary  under  the  -ode  to  continue  the  teacher 
to  the  end  of  that  school  year  wez^  she  reported  upon  \mf avor- 
ttbly  on  her  7i»obatlonary  period.  Gontintilns  her  in  Bex*vlce 
Bftw   the  expiration  of  the  three  years  provided  for  woiild 
thereby  slve  her  permanency  in  tenure." 

QPI«10H 

Section  136  of  the  San  b'rancit^co  chart«p  provides  in  part  as 
follows : 

"All  teachers,  heads  of  departments,  vice- principals, 
principals,  supervisors  and  directors  shall  be  classified  as 
permanent  employees  in  their  respective  positions  after  they 
have  been  suceessfiilly  esii^loyed  in  such  positions  in  the  school 
departisent  for  a  probationary  period  of  three  years." 

Tou  will  note  that  in  tills  charter  provision  there  is  used  ths 
esqpression  "for  a  probationary  period  of  thz^e  years". 

Section  5.500  of  the  Gchool  Code  states  that  an  employee  becomes 
permanent  aftmr  "tliree  coaiilete  consecutive  school  years  in  a  position". 


tile 


-Ci  -j^x/C 


8kH  ;t*i*»«s 


Th«p«  l0  a  Twry  d«flnit«  dlstinetlon  b«t\men  the  charter  and 
the  School  Uode  in  that  the  elxai^er  gives  permanency  after  tliree  years 
of  service »  whereas  the  School  (ode  garants  perinan«iey  only  after  ^ three 
complete  consecutive  school  years*'  of  service* 

In  viev  of  the  fact  that  thie  state  school  lav  iras  formerly 
similar  to  ihm   &an  i'rancisco  charter  as  It  nov  reads »  indicates  that 
the  legislature  had  in  mind  in  passing  ^action  5*500  that  an  employee 
had  to  have  "consecutive  school  years  of  service"  in  order  to  attain 
tenure,  that  the  consecutive  years  had  to  be  contplete  years  and  tliat 
it  TOs  necessary  that  they  be  school  years  and  not   calendar  years. 
The  San  Francisco  charter  does  not  reqiiire  cozuteoutiveneas  and  does 
not  require  oehool  years,  but  nisaplj  calendar  yeera  of  service  in  order 
to  attain  tenure* 

It  is,  therefore,  my  opinion,  in  view  of  the  fact  that  the 
r>an  P'ranciseo  charter  Qnuf^mM,   that  if  a  person  eonnaeneed  service  in  a 
position  (hiring  the  middle,  or  any  part  of  a  seliool  year,  permanency 
results  iimtiediately  upon  the  conclusion  of  the  three  year  period;  for 
ejca^^^le,  if  a  person  coRcnenced  service  on  beptesabMr  15,  1929,  such 
person  would  in  the  ordinary  course  of  events  become  a  permanent  •0- 
ployee  on  Sept«9b«!>  15,  193&* 

I  appreciate  that  it  now  beeosies  ^ite  diffioiilt  and  xmwieldly 
for  the  ^»oard  of  ^:ducation  to  handle  the  situation,  but  the  charter  is 
very  definite  and  specif lo  and  m»t  be  followed* 

iA—   -  Am>^SOH  V.  BOARD  OF  EDVCATLOV, 

District  Court  of  Appeal,  Ho.  8696. 

I  would  stiggest,  in  view  of  bection  5*631  of  the  School  Code, 
that  the  ustial  notice  be  t^ven  '^n  the  15th  day  of  May  iri^en  it  Is  desired 
to  r«fnove  a  probationary  certificated  etaployee.     I'his  roeans,  of  course, 
that  the  board  would  be  scwiewhat  restricted,  and  will  not  be  able  to 
give  three  full  years  of  !>x»obation  if  an  sraployee  has  commenced  service 
during  any  part  of  the  school  year,  other  tlxan  the  beginning. 

Respectfully, 


CiW  AWdRBSr 


Mr*  J*  M*  Gwinn, 
Si^;>erinteiident , 
Board  of  Mduoation. 
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fr^r^.^^-y,  *'■    cttrtS^S  "V^t^ 


S««Mb«r  5,  19S3. 


SUBJECT*     Secretory  of  th«  uoaM  of  jdixeatlon 
as  &  Civil  ^einrice    .jsiployo** 

Dear  Sin 

TlUa  offiee  la  In  2*eeeipt  of  yotop  i^mieat  for  an  opinion  as 
follovet 

RBQUgST 

"It  H,  M«  Monroe y  the  present  oecretary  of  the 
Board  of  E(Sueation,a  -Ivll  Service  entplojee?" 

OPINIOH 

Section  2,  Chapter  1,  Article  VII  of  the  former  eharter  of  San 
J'rancisco  provides  that  the  l^oaz^S  of  Education  aiay  employ  a  ^eorota^y 
and  other  necessary  assistants  stibjeet  to  the  provisions  of  Article  Xi.II 
of  said  chart«ur« 

This  means  that  the  Board  had  the  pow«»  to  employ  a  secretary 
and  other  persona,  b«t  was  reqtiii»ed  to  do  so  imder  the  civil  service 
provisions  of  the  charter. 

Subdivision  (a),  eotion  11  of  Article  XIII  of  the  former 
etuartitr   provided  ummia^tton  from   civil  service  for  "persona  ecqployed  in 
positions  having  a  confidential  relation  to  the  head  of  the  department 
in  which  the  employment  la  held,  out  not  more  than  one  such  position 
shall  be  established  in  any  department** •  Therefore,  under  the  former 
eharter,  if  the  Board  of  Education  desired  to  appoint  a  secretary  It 
had  to  do  so  by  way  of  a  civil  service  classification.  In  order  to 
avoid  this  and  to  make  a  selection  in  accord  with  the  desires  of  the 
Board,  when  ?*•  H.  ^'»   Monroe  was  appointed,  the  follonrlng  resolution 
adopted! 

"Dpon  the  reecaamendation  of  tlie  S\^>er'ntendent  of 
Schools  the  following  resolutions  were  presented  for  adoption! 

KRSOLVTjJDi  That  the  Board  of  Education  hereby  ex- 
presses Its  desire  to  avail  itself  of  tlie  authority  i?,iven  it 
under  lection  11,  Subdivision  A  of  Article  .vIII  of  the  charter 
to  employ  a  Secretary  who  will  have  eonf Identlal  relations 
to  the  Soajwa  of  "^iduoation 

RESOLVED I  That  Mr*  Hudson  M.  Monroe,  now  serving  as 
Vice-Princlpsd  of  the  High  ichool  of  Gomiaerce,  be  and  he  is 
hereby  appointed  .  eeretary  of  the  Board  of  iducation  and  i  co- 
re tary  of  the  High  'ichool  oeo'd  of  the  City  and  County  of  ian 
Vlrencisco}  this  order  effective  >'ee«nber  1,  1927 f  and  further 

Rl^OLVKDt  That  the  salary  of  Mr*  Monroe  be  and  it  is 


.nZ^T    ,^.    SW^fi^tdtJAC; 
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hi«r©by  fixed,  for  th«  porlod  of  time  fpow  l^)«c«ab«r  1,  1927,  to 
and  including  June  30,  1928,  at  |300,00  per  month," 

ThoM   wo  find  that  the  AoaiKl  of  Sdtication  determined  tiiat  Mr, 
Honroe  should  be  secretary  ts-ith  a  confidential  featiire  attached  to  the 
position,  and  as  such  legally  entitled  to  act  as  secretary  to  the  Board, 
In  oz*der  to  reaoh  the  conclusion  of  legality  by  this  process,  we  must, 
of  c^nre^,  aasume  that  in  tlie  first  instance  the  i^oard  liad  the  ri^ht  to 
aTold  the  oivil  service  class if ication  for  the  position  of  secretary  by 
the  method  set  forth  in  the  foregoing  resolution*  There  is  some  dovibt 
about  the  right  of  the  board  on  tliis  score*  Hovrever,  this  point  need 
not  be  decided  hex^« 

Until  the  adoption  of  the  1951  charter  there  was  no  questlcm 
about  the  power  of   the  Board  to  diaeharge  Mr*  Monroe  elnce  he  was  not 
tmder  ciTil  seznriee*  However,  the  new  charter  contains  the  follcwix^ 
language  in  .ection  142 » 

"^there  existing  positions  that  have  heretofore  been 
mxtapt   from  civil  sexTice  examination  are  now  made  subject 
to  easamination  by  this  charter,  the  incumbents  of  such  positior^ 
1^  have  held  such  positions  for  a  period  of  one  year  contin- 
itously  next  preceding  the  tlrue  that  this  charter  shall  so  into 
effect,  shall  be  contin\ied  in  their  positions  as  if  appointed 
thmreto  after  examination  and  certification  from  a  list  of 
eligibles  and  sluJ.1  be  govei^ed  thereafter  by  the  provisione 
of  tliis  chcLPter*" 

I  do  rK>t  believe  that  the  foregoing  quoted  portion  of  the  chart- 
er provision  caused  lilr*  Honroe  to  become  a  civil  service  eB?>loyee  since 
the  position  of  secretary  was  civil  service  under  the  former  charter  and 
is  non^civil  service  under  the  present  charter*  He  was  not  blanketed 
into  the  position  of  secretary  for  the  reason  that  tliis  position  was 
civil  8ez*vice  tinder  the  form«r  cl^arter*  Conse^jucntly,  it  was  not  an 
existing  position  axeoipt  fr«tt  civil  service  uzuder  the  former  charter* 
The  position  was  held  by  I'jf,   Monroe  without  civil  service  regulations 
because  of  the  eonfidontial  featxxre  attached  to  it,  and  for  this  reason 
alone* 

Under  the  new  charter  the  position  of  secretary  is  an  appoint* 
ive  one  without  civil  service,  by  virtue  of  tlie  provisions  of  Section 
19,  stU>divlsion  h,  thereof. 

In  view  of  the  existing  charter  provisions  concerning  aeere- 
taryshipa,  it  would  seem  that  it  was  the  intention  of  the  charter  trwaai&ru 
to  provide  for  non-civil  sex*vice  appointive  secaretaries*  ?he  ccjnfiden- 
tlal  i)osltions  under  the  former  charter  are  now  civil  service  and  the 
holders  blanketed  in  under  civil  SMrvlce  regulations,  but  secretary 
Monroe  was  never  a  holder  of  a  confidential  position,  for  the  reastm 
that  he  was  appointed  secretary  and  the  confidential  element  was  merely 
added  to  the  qvialiflcations  of  the  position  of  secretary*  An  examina- 
tion of  the  foregoing  resolution  is  convincing  on  this  point* 
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Hanott,  I  a»  of  th«  opinion  that  T'r*  Monz»o«  Is  not   a  clril 
••rvlc«  employe*  in  his  position  as  secrotary  and  that  this  position 
is  an  appointive  one,  inasmuch  as  the  Incvimbont  holds  his  place  at 
the  pleasure  of  the  Boaz^. 

Respeetfiillj  , 


TOTTSTOsosr 


JXt,   Phillip  L,   L^sh, 
Keinresentat  ive  , 
Board  of  ..dueatlon* 
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Dtte«t^>er  5,  1932, 


Sxd)j»ctt     Autoaaoblle  Pslnt  J^hop  In  Light 
Coaiffl«rolal  ^  Istrlct* 

a«ntl«n»at 

This  offle«  ia  m  ree«i?t  of  yota?  request  for  an  opinion 
as  follows > 

"Is  an  automobile  paint  shop  permitted  in  a 
ll^t  eowBercial  district?" 

OPIITIQli 

aoctlon  5  of  the  Zoning  Ordinance  provides  that  J© J";!!*^- 
imr  in  a  eofflnercial  district  shall  be  used  for  an  automobile  re- 
pair shSpSless  conducted  in  connection  with  a  public  gurage  and 
as  a  part  thereof* 

It  appears  to  aie  that  a  shop  that  is  used  for  autoiaobile 
naintina  wuld  bTan  autoiooblle  repair  shop  as  the  painting  of  an 
SSiS^iSfirfs  repairing  it  and,  therefore.  ^"^^^J!  "?f  cS^d 
in  connection  with  a  public  garage  and  as  a  part  thereof.  It  co^^d 
not  be  permitted  la  a  coiamerciml  district. 


Respectfully, 


CITY  ATTORNEY 


City  Planning  Uonaaission, 
City  liall* 
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Deottal>«r  5,  1932. 

SUBJECT!     Zoning  Law  with  liegard  to 
City  omomd  Property. 

Qmntlmomnn 

Thle  office  received  jo-ar  reciueet  for  an  opinion  aa  follows  i 

RSQ.U3SST 

"ppopoeed  leaee  of  portion  of  Laguna  Honda  Station 
for  drug  store  purpose*." 

"In  view  of  the  stoning  laws,  will  you  kindly  advise 
ttt  if  it  will  be  ermiselbla  for  the  City  to  lease  a  portion 
of  the  above  described  property  for  drm   store  purposes  aiij 
if  the  Lessee  rmj   erect  and  laaintaln  an  electric  ai^n  on  the 
outside  of  the  building. 

•This  property  is  under  the  Jurisdiction  of  the  Mu^ 
nicipal  l^ailway  epartauent  of  the  Public  ^^^^l^JJij*  ^^"^^J^^* 
The  land  was  acquired  by  the  City  from  Newell-Murdoch  realty 
CompanT^rdeed  dated  November  17,  1914.  There  are  no  restrict- 
ions in  the  deed. 

"I  understand  from  the  City  Planning  CommlGsion  that 
the  land  is  in  the  first  residential  sone  under  the  original 
zoaing  ordinance  of  October  3,  1921,  No.  5464. 

"In  oonneetlon  with  this  matter,  my  attention  has 
been  directed  to  your  opinion  of  October  2,  1931,  addressed  to 
tlxe  Board  of  ^.t^>ervi3or8,  in  wJilch  it  is  stated  that  zoning 
laws  of  the  City  do  not  apply  to  the  operation  of  an  inciner- 
ator by  thm   City,  orovided  that  such  Incinerator  does  not  con- 
stitute a  «ttisan«e;  In  view  of  said  opinion,  could  it  be  con- 
strued that  the  zoning  laws  do  not  apply  to  the  maintenance  of 
a  drug  store  In  a  city  building  on  city  owned  land? 

»I  would  appreciate  it  if  you  would  givo  this  your 
early  attention  because  we  have  a  prospect  who  is  very  much 
interested  in  renting  a  portion  of  the  property  in  the  near 
future." 

The  opinion  of  this  office  dated  ictober  2 »  1951 ,  d Irected 
to  the  board  of  Supervisors  ooncemine  the  construction  and  operation 
o?  ^incinerator  on  city  property  does  not  ^PP^J,  *;.^^*  i^f  ^^SHl 
A  municipality  is  not  boimd  by  its  sonin/^  regulations  unless  spocifle- 
elly  mentioned  as  being  controlled  by  then. 

S#e  -  KUBACK  V.  UcQlilRB,  199  Cal.  216. 

fhlB  rule,  however,  does  not  apply  to  property  leased  by  a 
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municipality  for  a  proprietary  us«. 

Ordinary  IJo#  5464  of  the  Gity  and  Cdunty  of  'an  ^anclsco  pTty- 
7ldaa  for  the  t^'pes  of  bulMlngs  that  may  ba  onstzmetad  In  a  first 
realdentlal  district*  The  real  property  mentioned  In  tixe  request  la 
located  In  a  first  residential  district.  The  ordinance  vaa  Intended  to 
apply  to  all  persona  but  did  not  specifically  mentioned  the  C;lty  emd 
Ooxmty  of  Can  I'ranclsco.  Therefore,  under  the  rule  In  the  KUBACH 
▼•  McOLIRE  case  the  Ity  and  Coxmty  of  Seun.   I'ranclsco  la  not  bo-und. 
ifoweyer,  I  can  precelve  no  reason  idiy  persons  leasing  p3*oporty  shall 
not  be  controlled  by  the  scming  laws  of  the  municipality. 

Hovarer,  in  the  instant  ease,  it  appears  that  tiie  Lac^uaa 
londa  station  vas  constructed  rior  to  the  taking  eff eot  of  the  afore- 
said Eonlnti  ordinance.  Consecruently,  It  would  be  a  non-conforming 
use. 

Hence,  it  la  my  opinion  that  the  aonlng  regulations  do  not 
apply  to  It  when  leased  by  the  Oity  and  Ootmty  and,  therefore,  a  drug 
stora  may  be  operated  without  an  application  for  a  x*esonlng* 

Keapeotfully, 


aWt  iff6iimt 


Real  i; state  Pepartment, 

575  City  Hall, 

San  Francisco 9  Calif* 


#3 


-^ 


.,  JOUlOLiiT 


DeoeM>«r  6,  1«C<£* 


iJCBJKOf  I     In  Ii«  Hdfund  of  Duplicate  Payne nt  of 
ttLXoa  «,nd  taxes  Collect®;;   on  j^rotierty 
Erroneously  Assessed* 

Geo-itieiaea; 

I  have  bei'ove  itm  your  two   :•  o.  l  runieatio  ,»,  oae  de&llqg 
with  the  duplicate  paytuent  of  taxes  -  -  1  r,ro.Jerty,  olaii-ifi  for 

reftijad  havine  been  laade  ^y  x..   J.  Itopkins,  /..ntoa  lOrileh  um    Ja;;>®a 
T»  Tobia,       You  other  oosuiiunioatio;;  deals  viith  a  claim  for  refund 
■ade  by  oIIyo  ^iargeatinl.        rhe  three  first  laontiioaed  olaiEis  are 
iMised  upon  a  duplicut©   p&yiis9;at  of  taxed,  a/hlle   tne    Ia«t  i^ii tioued 
«ae  li  for  taxes    jaid  en  certain  oliarea  uf  Transaiierlea  corporatlun 
stock  which  were  not  ovnejii  by  olaiM<nt  on  the  first  ■  o.!d«y    of     urch, 
19ol.       ..ttaohed  to  your  oc  staainicetion  relt  tive  to   %m    first  Tieen- 
tioned  cielffls  Is  a  letter  fro;.  ti^i®  Controller  in  which  he  tiuotos 
frc«:  ueotion  oCCH  of  the  Politioul  uode,  ?<nc   ladicsites  frau  the 
quotation  that  It  siay  be  optional  ivith  your  lioard  to  refund  theae 
taxes*       IMio  claim  for  the   refund  of  taxes   oaia  on  Trunseuaerlcs 
stock  is  acocsapanied  by  s  letter  fror.  the    ..it;oc>oOr,   tO€;ether   ftlth 
••rtaln  other   iafonaation  which  indicates  the  payment  of  the   taxes 
and  substantiates  the  feet  that  the  tax  payer  did  not   cmn  th» 
property  taxes  on  %i«  first  feoriday  of    arch,  ISiil. 

ieetlon  5804  of  the  Political  Code  deals  with  tlis  Battav 
of  refundif  for  taxes  erroneously  pciid  cind  all  of  the  ratitters  above 
BBSntioued  oojaa  within  the  orovlsioiiS  of  this  eectlun*       ueferriug 
first  to  the  cufgeiution  of  the  Controller  that  the  refund  of   t!iese 
taxes  ie  optional  lor  ti^e  reaaon  th&t  it   is  provided  in  ..ection  ck.  04 
of  the  i'olltioal  Code  that  said  taxes  laay  bp  order  of  the   ^u  jerrisors 
be  refunded  by  the  c;ounty  Troasurer,   I  am  of  the  opinion  tlir^t  ,   cl  thougli 
tkH  word  "laay"   is  uaed  in  the   section  it  rmt^t  be  construed  a^    'Bm^t**. 
There   is  a  loiig  line  of  California     oac->e&  on  thl.s  particular  subject 
.^jia  tfiey  liold  that  the  word  '^asay***  altho--  ">■   ^  ♦■   is    »ersiiss  Iv"   1"   ita 
effoct  is  not  always  to  be  given  uermisi  rt  wlien  e  In 

stetutos  or  oonstittitions*       ^  very  rocei. .  .,.„ioliil  exprc u 

the   subject   is  fo^and  in  the  case  of 

iiToCiTUi-i  :i:2f  CO.   Vi..  »,   ^TC, 

reported  la  Vol*  6C  ^.^^.  .../i-.    .«,.>*  at   '^a^  i>--,   >...  — ^..  ca^e  the 

Court    353  idj 

"The  vord    •may*   as  used  la  a  statute  or  ooiictltutlon 
Is  often  Interpreted  to  i^iaan   'shall*  or   'Kiuat*.        ..uoh 
interpretation  always  dep«nds  lareely,    if  not  altogether, 
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oa  tlie  object  soiMiiht  to  t»  aeoaapll3ii©a  by  the  la»  in 

whlcb  tUot  vicard  Is  us«d»       It  seems  to  be  the  uniform 
rule  t?u:it>  where  the  pur  ;;s©  of  the   las?  in  to  eiotber 
public  officers  with  power  to  be  ojiieroiBea  for  tJie 
benefit  of  third  aersojis,  or  for  th©  public  at  i&rt:o  - 
tiiat  i.;,  »l.ere   the  public  iaterost  or  private  rii';ht 
requires  that  tlio   thing  should  be  done  -  titen  tJau 
language,  thouiih  perEiiaaive   in  its  form»  la  perejsqptory* •♦ 

Undoubtedly     ection  1^^804  above  ajentioiied  w&s  enacted  for 
the  benefit  of  4i.ll  individuals  who  laeke  ea  err^woyis  IMgraent  of   texes 
and   t  ra  applying;  the  above  w/entioaed  rule  the  word  •*isay  '  nust 

be  c  u  siG    'jaust"  and  if  the  ppplioant  for  the  refi^nd  brisie^ 

himeelf  nithin  the  provisions     of  the  eeotion  the  refund  oust  be  ii^ade. 

P.eforring  to  the  above  laeatioiied  eleiras  iudlviayf  Xly ,   the 
Hopkins  olalM  and  the  Lor  rich  claim  seea  to  be   in  proper  fori^i.       If 
the   texee  were  paid  twice,  howeve   ,  there  is  ao  affidavit  .nttacbod 
to  t]:e   tax  bills  showing  Uuplic^te    myaent  by  JaL»s  T»  Tobin.        It 
la  definitely  provided  In  oeotion  <5B04,  above  itiei^tionf^,  that  xuo 
rafaad  for  taxes  under  the  ')rovieion  of  t}u-.t  section  shall  be  isads 
exoept  upon  a  verified  olalj    filed  within  three  years  after   tie 
waking  of  the  oayr^^ata  ijought  to  be  refundon,       Hr«  Tobin  should  bs 
dirciscted  to  ^support  his  olain  with  the  requisite  aff idtivit* 

la  regard  to   tlxe  ifireentlni  Clftira  it   ?>p;;>e{:rs  froi.^  t'rtc 
evidenoe  which  you  submit  that  ir«  c:arf<entlni  was  not  ti.e  owner  of 
the  shares  of  i^tock  la  Transai&erioa  Corporetios  asseased  to  hiia  oa 
the  f ir.  t     jnday  In     arch,   19;il.        lai.*  clcim  is  supported  by  a 
letter  of  the  Asaistant  secretary  of  th©  Gorr)*3rtition  under  date  of 
July  14th,   19&1,  which  states  that  the  records  of  the  corycr£tlon 
showed  that  tiie  atook  account  of  l^,  .'jargentini  was  closed  prior 
to  i«areh  iind  (which  was  the  first  r'onday  of  ^;R^ch,  lU^l).       ij:. 
Sargentini  ia  not  supi^orted  by  the  requisite  affidavit  ard  lefcire 
the  ssis  Can  be    ?aid  you  ahoidd  require  frQr\  lilia  tl^D    affidavit 
provided  for  ia  the  seetion. 

You  are  the  ce fore  advised  thtit  if  you  are   satisfied 
dUijiiocte  payBsnt  of  taxes  have  T^een  I'^Ae  by  Hopkins  aad  lorrich 
you  should  orAer  a  refund  or  the  ariOtmt  30  i>uid  tad  order  t;^    sua* 
refund  to  Tobin  and  aorgentini  ae  ©ooa  as  tha^y   supply  the  re(iUisite 
affidavits. 

I  herewith  rettirn  you  correspondence  received  from  the 
Tax  Oolleotor  »nd  Assessor  relative   to  the  i&atters  above  msationed. 

nespeotfully , 

BOARD  OF    :!:.;•.'■?;     Mj,  

L  ity     ttorncy. 
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QM«ad»0r  9,   1938. 


SUBJECT*  l^eductl'^ns  froM  Salaries  of  £»chool 
Principals  baoausa  of  Absanca  on 
Aaeount  of  Illnasa* 

Daar  sirt 

Thla  offlca  is  in  racalpt  of  yoijr  request  for  an  opinion  aa 
follows t 


•l  desire  to  be  advised  wliethw?  the  •°»^*,<^^. 

ducted  from  tlxe  dally  pay  of  P^^^^P*^*  "^  lic^tS  b?!^ 
vho  are  absent  on  account  of  Illness  may  be  ^»<»"f;;%5®- 
Flmiing  January  1,  1933.  A  rule  adopted  on  f<»^«*;^ ,?*»„, 
liS  2Sd  conSiul^  m  effect  to  this  date.  Is  as  follows! 

tBa  it  Resolved*  That  pending  the  adoption 
of  reffular  rules  governing  deduction  of  pay  of  teach- 
Sa^lSS  d^  to^illness^the  following  t«nporary  rule 
be  established  for  the  guidance  of  the  pajfaasteri 

t Deductions  chall  be  m^de  from  the  average 
dally  pay  of  principals,  vlce-prlnclpals ,  supervisors 
and  assistant  mxTservlsors  and  directors  and  other 
assistants  on  the  same  basis  as  deductions  are  laada 
fJm  tS  pay  of  teachers  due  to  absence  on  account 
of  illness}  that  Is,  $5.00  per  day  In  eleiaentary 
schools  and  |«.50  per  day  In  ixl^h  scho  Is.' 

"Under  tlie  ooeratlon  of  the  above  quoted  rxH*   a 
vlce-orlnclpal  substituting  for  an  absent  principal  re- 
lelwno  additional  pay  for  the  service;  also,  a  teacher 
^^ItltSJlSg  for  an  absent  ri^^-P!:^^?^^^/^^ JHi^  ^ 
additional  pay  for  the  service.  It  is  J??,*^®  ^'Jj^  f^ 
the  Hoard  of  Edticatlon  to  provide  8<»»^**^i*^^^*i,P*?^  ^° 
r^c2-|«'lnclpal  substituting  for  an  «b«*jj  P^lJ^f  ?^  ^ 
and  sonTaddltlonal  r>ay  to  a  teacher  substituting  f^  an 
«S^«ntvlce-Drlnclpal  or  principal.  The  proposed  tiew  rule 
^faS  rl^  a  SiSStion'^of  ^^.00  from  the  «al«7  ^f  an 
Ss^t  principal  of  a  large  olomentary  school  for  each 
5j;TS'a?Unoe'?or  wl^ich  the  Pji-oipal  1.  paid  under  tha 
orovlslon  of  School  Code  oectlon  5.750.  ^•^■-f  •^^^•"  ,^ 
d^Ied  from  the  principal's  j>ay  would  be  ^;.sed  to  pay  sub- 
stitutes as  follows!  #3.00  to  the  ^i^^rP^^J^^^Pfi^^^- 
Stltutlng  for  the  principal,  ^^.00  to  ^?«  ^^tf ^'«^^- 
stitutlng  for  the  vice-principal,  and  54>.00  to  the  emer- 
gency svSstltute  teacher  who  takes  the  place  of  the 
teftoher  substituting  for  tlie  vice-principal. 

"Has  the  uoard  a  right  to  increase  the  deduction 
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for  the  pay  of  substltntes  from  ?5,00  per  day  as  apeelfiad 
In  tha  praaant  tmaporejr^  rula^  to  #9*00  par  daj  aa  spaalfiad 
in  tha  pz^poaed  nt-m  rula^  and  maka  that  clianga  affeetlTa 
January  1,  1933?  ** 

0PIHI9H 

Saatlon  5.760  providaa  aa  foUowai 

"Wh«i  a  paraon  aQQ>loyed  In  a  position  requiring 
eertiflcation  qualifications  la  absant  tvcm  hia  dutlaa  on 
accoint  of  lllnaBa  for  a  period  of  five  aohool  montha  or 
laaa,  tha  aiaount  daduetad  f  ran  the  salary  due  him  for  any 
aionth  or  montha  in  vhlah  auoh  abaanoa  occura  aliall  iu>t 
axeaad  the  avm  ahieh  ahall  aotimlly  have  been  paid  a  stib- 
stituta  art^loyaa  azsployad  to  fill  hia  poaition  diiring  hia 
abaance* 

"\Vhan  a  paraon  employed  in  a  position  requiring 
oartifioation  qimllfieations  ia  abeent  from  iiis  dutiea 
on  aecoiant  of  Illness  for  a  per3-od  of  more  than  five  school 
iRontha,  or  mYam.  a  paraon  ia  eUdsant  from  hia  duties  tcsp  a 
aauae  oth«p  than  illnaas,  the  amotmt  deducted  fr<»i  tha 
salary  due  hia  for  the  ctonth  or  months  in  which  such 
abaanaa  occurs  shall  be  determined  according  to  the  rules 
and  reg^xlations  establislied  by  the  governing  bo&r>d  of 
tha  district. 

"Nothing  in  this  section  shall  be  constrxied  so 
as  to  deprive  any  district,  city  or  city  and  county  of 
the  right  to  make  any  reasonable  rule  for  the  regulation 
of  sick  leave  or  ctsaxilative  sick  leave  without  loaa  of 
aalsry  for  parsons  requiring  certification  qualifications.*' 

You  will  note  that  the  first  para^jraph  of  the  foregoing  sec- 
tion provides  that  the  amotmt  to  bededucted  sball  not  exceed  the  sum 
actually  paid  a  substitute  oraployee  to  fill  the  poeition  of  the  reg- 
ular employee  dtiring  absence*  lliis  nieena  that  no  more  can  be  deduct- 
ed from  the  aalary  of  the  absent  eiaployeo  tlian  the  money  actually 
paid  to  the  pera»a  t«nporarlly  holding  the  position  of  the  absent 
employea. 

For  exttmpla»  If  a  vice- principal  were  placed  In  the  position 
of  an  absent  principal  dvirin;:  the  period  of  such  absence,  the  vice- 
principal  would  actually  be  the  person  acting  aa  a  substitute,  hence 
the  principal  would  be  entitled  to  the  difference  in  salary  paid  to 
t}^s  vica-principal  acting  as  aubstitute  principal  and  the  regular 
salary  of  the  principal  \xnder  thia  statute.  T^ils  applies  with  equal 
force  to  absent  vice-prl  cipala  and  abaent  teachers  under  the 
c Iroums tancaa • 
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I  mm,  therefore,  of  the  opinicm  that  70x1  nay  xnake  the 
t^mBfgt  In  the  xnile  indicated  In  the  reqtiesty  for  the  reason  that 
in  the  case  of  prlzusipals,  the  prinoipal  voixld  actually  be  receiv- 
ing more  tlian  the  law  coj:n.ela  the  i^oard  of    ;ducatlon  to  give  the 
prinoipal  i^le  off  duty  beeause  of  illness. 

This  point  ia  illtiatrated  by  taking  an  arbitrary  fi;7ure  of 
|20«00  per  day  salary  for  a  principal  end  $15.00  per  day  salary  for 
a  viae«i»>incipal  and  t«nj?orarily  p3a  cine  th©  vice-principal  in  the 
poeition  of  the  principal  diu;>ing  aJ[>««noe  because  of  illness  at  the 
fSO.OO  salary. 

The  law  does  not  eoisipal  the  rU>ard  of  }:dxioation  to  give 
the  principal  any  salary  under  such  cireiffiustances  since  the  vice- 
principal  substitutln^i  for  the  principal  la  receiving  the  prin- 
cipal's salary  and  aa  a  conseqiienoe  there  is  no  difference  between 
the  regular  principal's  salary  and  tlie  salary  paid  to  the  aiib- 
atituta. 

I  do  not,  of  coTirse,  suggest  that  principals  while  ill 
be  deprived  of  their  salaries  by  this  illuatrati^a. 

I  s«e  no  reason  wl^  the  tintaziga  oo'iild  not  be  isade  effect- 
ive on  Januaz^  1,  1953. 


Kespectfully^ 


6l¥i  motiim 


Mr.  J.  M.  awlBa» 
Sv^erintendent , 
Board  of   iduoation. 
City  llall. 
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^CTEJl^Tj     Re.  j  relatire  to 

Jtsni  ;  ■    ion  Costs* 


Thic  offlc«  is  In  receipt  Of  ytnir  roqyeat  for  an  opinion 
as  follows: 

Tiow  rnay  residence  of  Junior  Collage  studotito  b© 
determined  In  regar^l  to  tJie  coat  of  t-uitlon  so  th&t   tb» 
City  ar.d  County  of   J^sn  £-"ranoisco  siey  kr.ow  whether  i* 
should  pay  eueh  feuition? 

VariouB  <iueatiwK8  litsve  been  «ul>iaitted  in  your  regmtit 
wiiioh  are  ineerporated  with  the  aaewera  to  them  in  the  opinion. 

1.       ..tudeats  orer  ZX  years  of  age: 

i,  •  vhat  detertiinea  tlielr  refiideiioe? 
Axiswer  -  Tlte  union  of  act  tina  Intent. 

B  -  Does  the  fact  that  s\ich  student  is  jaarried 
affoot  hi.s  residence? 
Answer  <>  Ko* 

0  -  0OS8  tlie  ftsct  tUst  STjch  student  Is  self- 
aup-i>ortlng  affect  his  reaidence? 
Answer  -  l+o. 

E«       students  under  tl  yeirrs  of  a^e: 

A  -  Is  residence  uf  snoh  stodeut  tl»at  of  his 
father  even  if  the  child  has  never  lived 
in     an  ?'ranciseo? 
Answer  -  Yes. 

B  -  If  the  parent.'-  are   separoted   it    the;  child»c 
reaidenoe  always  thet  of  the  fathei'  tmleos 
there  is  a  legal  action  awarding;  child  to 

Answer  -  Yeo. 

S.   How  long  does  a  paront  here  to  lire  in  a  city  to 


establi&ih  resldcnoo  which  sli^ill  ooruit  ac-  such  for 
Junior  eolleg*  r«giat]Nitl&n? 

Ans«  A  p9vaon*»  ramoTal  to  ^an  Francisco  with  intent  to 
aaintftin  a  resid^aoa  in  San  Fr&riCi;.»ea  i»  s\!f  fie  lent 
to  eatabiloh  residenoo. 

th9  following  ^.«otiona  of  the  Political  Code  tmy  be  ujed 
tm  ft  i^ide  for  detez^iaing  residence  t 

"..action  5£.        nn.yJDUl^ :.^ ,   ■';V.*.,:...    V-J\ 
&^er7  person  ha8»  In  lair,  a  r<;sidenoe«       I.  liig 

the  place  oU  resideiice  ttie  following  niles  are  to  i;© 
obiierred: 

"1.     It  la  the  plaee  where  one  reisalnw  when  not 
called  elsewhere  for  labor  or  otlier  spocial  or  t©:-poraiy 
p\i3rpo8o,  &nd  to  '.»hlch  he  returns   In  aeesons  of  repose; 

"2.     There  ean  only  be  one  resldetioe; 

'*;5«     jk  residence  eannot  be  lost  until  anotlier  i& 
f^iasdi 

*'4«     The  residebce  of  the  father  during  his  life, 
gaid  after  hia  deatii  tv.e  residence  of  the  niotlier,  w';,ile 
■ihQ  reri&lne.  nnatarried,  ie  tJbe  reaidenoe  of  the  unsoirried 
Elinor  child} 

**5*     Tt:e  residence  of  the  husband  la  tirio  residence 
of  the  wife; 

"6.     The  raaldanto*  of  an  wmmm»t  sisor  who  has  & 
parent  liYinf!;  oaanot  be  ohimgeA  by  either  his  own  act  or 
that  of  his  gusirdian) 

"7.     The  resideiioe  can  be  ohauD^ed  onl/  by  tne  union 
of  act  and  intent." 

-deetion  12S9.       RUUia  TOR  KStSI^THim  PtkCt  oF  B^C,Jl- 
SBNSS*       The  board  of  election,  la  deter'^inint:.  tie  plr.oe 
of  residence  of  any  'person,  imist  bt)  ,  overned  by  the   fcllow- 
Ing  rules,  &»  far  as  XiMj  are  applioa>)loi 


"1. 


That  place  isugt  be  oonsiderec   >  r.d  held  to  be   the 
of  a  peri;;on   in  y/kloi.   hie  h&l;itatl^)ri   1;;   fixeg,  arid 
,  vvheneifer  he   is  abaer.i  ,  he  haa  'tlio  intention  of 


r. 


•*S .     ^.  ^cx\  -^^a  r-Hjat  not  be  held  to  ' ■  -  "'^  ;  " ined  or  loe  t 
rcsiderioc  by  rGa..on  of  iii?    yro'ic'ice   pr  i'r :: ■  a  place 


^iJ. 


vhiltt  tBiployod  in  tlse  aorvic*  of  the  United  states,  or  of 

thia  Btete,  nor  t?hile  qucm'^^  i«  navleatlon,  nor  while  a 

student  of  any  Inatitxition  of  learnlr.f: ,  nor  whil»  kept  In 
an  «Xetthou8e»  aaylum,  or  prison; 

""Zm     A  •.:>er>;on  auat  ,»»t  ,toc  conr,il"':^- "   "'  '■  r-    "^ -•  t  his 
renideuoe  altip  leavee  UJjb  iKMWi  to  go  ,  or 

praclaot  iii  'ilii.i  utaus,  for  temporary  purx-  ,  with 

the    i.iteuui-..;;    wf   r;.!  .rriin^; 

'♦4.     H  -oeTaon  vaxat  not  be  considered  to  have  ^raSrieci  a 
r^                   '   .  any  -jreciiJOt  into  vfhich  "iie"  ooTr:'es'  'i  :^orury 

p'  .  aiy,  ^ithoxrc   the  intention  of  ria'^cl;.  .  pre" 

oiiA&t  his  iioriio; 

>▼!>   to  IMBOtbT  ■■    ln» 

te>nt -1. ^ r  Qailfawiiiife ,  he  X  -  - . eii  c e 

In  tniti  tft4xt«ii( 

"6«     I.;  ye  to  anot  la- 

ta ntlon  of  :~  for  an  ia^.  ..  sus  a 

plaiee  of    IFF  •  noe  ,  ^©  losiss  iJX:  Ia  this 

sta^t  notwi  _  he  oatertains  an  ■  jf  r;  tui^nlng 

at  ttMHi  fut\3>re  period} 

"7.      The  pleoe  v/here  a  Baa^s  farll;^  rcsidoa  raust  be  iield 
1 0  be  h la  re e. Iden oe ;     but  "it  it  he  '&  '  iace  for  ter^orary 
ectabXistusent   for  hie    faially,  or  for  tr&nolent  objeota,   it  la 
othertrlse; 

"G.      If  a  ?non  have  a  ^^''•'•' ''"'    "■"^      -^  -     ■>«^     ■^-"o,  and  he 

bxtainecB   in  another,   fe   r  bio  place 

of  resldeiw©;      provided,   l  .>j  ,    .  _  -.   xily,  tu'iu 

who  hen   tc'.on  wp  his  ahode  with  the    iuteution  of  ro^^aixilng, 
and  wha«s6  family  does  not  ao  reside  with  hlK,  saiat  be  regard- 
ed aa  a  resident  where  he  h&R  so  tcken  up  Uia  ebodej 

"S.  Tbe  residerae  of  the  hiir>b«nd  is  the  re  side  aoe  f^f  tae 
lyife  except  in  the  cai>tj  Sieutioiied  in  the  provisloB  in  aubdi vi- 
sion ei(/;ht  hereof} 

•10.  The  nere   iiitiznticn  to  acquire  a  new  rtsslcieixce. 
w  Itho  -   ■"  -    "^    -^      '  '.  ila  aothinf,  *  I.   c 

fact  it  1 071.        I  .     . 

l.iay  Ivj,    -Lvx/;        titiX    .    1.17,  p.   -id.)" 

lieapeotfully. 


J.  'J*  Owiim, „»_«_ 

Juperintendeat  of  ochoo4a  City  .  ttoriey. 
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lj9omn\>9r  12  »  1952  • 

SUBJECT  t     Invftj^idity  of  Proposed  Ain.endm«nt  of 
^'subdivision  10,  ..eetion  5,  of  'Zoning, 
OxHilnanoa* 

Gentlonent 

1!hlB  office  is  in  receipt  of  yoiir  request  for  an  opinion  as 
to  tiie  legality  of  the  followin^^  proposed  anendiaent  of  stibdivislon  10 
of  seotlon  5  of  the  zoning  ordlnanoei 

"10.     Laundries  eiaploylng  one  or  laore  neople,  pro« 
videdy  hoisreTer,  that  xu>  (sie  -  anyv)  person,  firm  or  corp- 
oration who  or  v)ilGh  holds  a  permit  for  the  ox>eratlon  of  a 
laundry  in  any  part  of  the  GocBiierolal    district  on  the  effect* 
ive  date  of  this  ozHiinanee  and  their  reBpeetire  suooeasora 
in  interest  shall  have  t  &  rlf^ht  to  continue  the  operation 
of  a  lauii-  ry  in  any  part  of  the  ({KKuercial  iUstrlct,   so  long 
as  such  pez^t  or  any  renewal  thereof  in  the  nuoe  of  such 
person,  firm  or  oorporution,  or  In  the  naae  of  their  respect- 
ive successors  in  interest,   s^tiall  ]?eraaia  in  force  and  effect, 
nothing  herein  contained  to  the  contrary  notwithstainding." 

You  also  ask  Aether  an  ordinance  of  this  character  reqiiires 
reference  to  the  City  Planning  Commission  before  approval  by  the    ioard 
of  Vupervlsors. 

l:^eotion  5  of  the  ZonisiLg  Ordinance  lists  the  uses  which  are  pro- 
>ilblted  in  a  oonaaereial  district.     Subdivision  10  thereof  at  preeent 
reads:   "Laundry  employing  more  than  10  people •**     standing  alone  the 
first  part  of  the  proposed  aieendment,  to-wit,  "Latsnciries  ernploylng  one 
or  more  people",  woi-dd,  therefore,  be  constitutional  as  a  valid  exer- 
cise of  police  power* 

EUCLID  V.   AJ^iiiLFJi  iiEALTY  CO., 

272  U.   o.   366;   71  L.  Sd,   50S| 
ZAIUf  V*   L.   A., 

274  U.   C.   326;   71  L.   F.d.   1074. 

It  is  settled  law,  as  is  illustrated  by  the  above  eases,  tliat 
a  comprehensible  coning  ordinance  will  be  held  constitutional  if  it 
treats  alike  all  mendtMrs  of  a  reasonable  dasnifloation,  in  other  words, 
if   it  is  not  tinjustly  di ser iiolnatory.     But  in  my  opinion  the  proviso 
contained  in  the  proposed  ainendment  Is  unjustly  discriminatory  and  rend- 
ers the  entire  aiaendtMnt  unconstitutional. 

Said  proviso  woiild  :  ermit  a  laundx*yman  established  in  a  consner- 
cial  district,  as  a  non- conforming  user,  to  move  his  business  to  any 
other  paz*t  of  said  district,  w}J.le  at  the  same  time  the  aiiendiient  wo\ild 
prevent  a  laundryman  not  already  in  said  district  from  establishing  his 
business  in  any  part  thereof. 
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A  aon-oonfonsJLn^  aaa  in  exlstenod  at  the  tline  a  district  is 
zoned  is  poz%iitted  to  continue  because  to  prohibit  it  would  be  a  de- 
privation of  a  vested  property  risht. 

joims  ▼•  L.  A. 

211  Cal.  304. 

But  it  is  entirely  unnecessary  to  pennlt  said  user  to  move  to 
any  other  part  of  said  district,  and  it  is  unjustly  dlccriminatctt'y  to 
permit  hici  to  do  so  and  at  the  sane  time  prevent  a  new  user  fr<»i  enter* 
in^i;  said  district* 

Moreover y  said  p]*oviso  woidd  pex^it  the  successor  in  interest 
of  a  non-conforming  U8«^  to  exercise  the  same  privilege  his  predecessor 
had*  In  this  inanner  the  soning  of  a  district  -eroiild,  in  effect »  be  in 
the  liands  of  the  non^confc»<ming  users  rather  than  in  the  legislative 
body* 

And  fin4iU.ly  said  proviso  conflicts  with  Section  9  of  the  sott- 
ing ordinane**  Section  9  provides  for  the  continuation  of  a  non-con- 
forming use  so  long  as  said  xxse  rwaalns  at  the  sa:re  location* 

By  frequent  changes  of  location  a  laundrynan  could  establish, 
\mder  said  pa^oviso,  a  non-conf orsilrig  use  in  many  parts  of  a  coinniorcial 
district  and  upon  leaving  each  location  the  new  occupant  thereof  would 
be  entitled,  under  Section  9,  to  conduct  a  laundry  therein.  Thus  to 
give  effect  to  said  proviso  would  vitiate  the  zoning  restiictlon,  In- 
as  much  as  many  laundries  could  be  established  in  said  district  in  this 
Banner* 

Because  said  proviso  is  discriminatory,  in  that  its  classifi* 
cation  of  persons  receiving  different  tj?eatacnt  is  unreasonable  and  ijj>» 
Just,  and  because  said  px^ovlso  is  contrary  to  the  letter  and  spirit  of 
the  Eoiiing  ordinance,  the  proposed  amendment  of  stibdivislon  10  of  section 
5  is  unconstitutional  and  invalid  and  you  are  so  advised* 

This  disposition  of  the  matter  makes  it  unnecessary  to  answer 
your  question  as  to  reference  to  the  c;ity  Planning  GOTBoisaion  before 
approval  by  the  i5oar^  of  G\;g;)«rvis(He>8« 

Respectfully, 

dlfy  AlWMg 


City  Planning  Cocanittee, 
Board  of  inper visors. 
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Deceiaber  12  ,  1952* 

SUBJ^^Tt  May  the  County  Uoimell  of  the  American 

Legion  mot  for  the  Anterloan  Legion  Posts 
In  re  v.ar  ^tesiorlal. 

(lentlemen: 

Tills  of  floe  is  In  receipt  of  your  request  for  an  opinion  as 
follows t 

RBQUEST 

'"in  what  manner  riay  the  American  I/eglon  Posts  of 
San  Francisco  act  in  regard  to  v/ar  fioniorial  affairs? 

0? INI OH 

An  examination  of  the  trtist  a^eement  indicates  that  it  was  in- 
tended to  give  all  of  the  American  Legion  Posts  of  i.an  iraneieco  full 
and  equal  representation  with  regazni  to  all  saatters  concerning  the  War 
'Memorial*  Any  plan  wliioh  is  adopted  wlilch  gives  the  /unerican  Legion 
Posts  of  ^lan  I'ranclsco  full  and  complete  representation  is  lawful. 

If  all  of  the  Asierlcan  legion  i'osts  refuse  to  constitute  the 
coiinty  Council  the  sole  body  to  liandT^'far  Hemorial  loattersy  tlie  sitxiatlon 
may  be  wery  easily  dei.t  with  by  giving  the  County  Cotmell^  or  a  oomcilttee 
tliereof ,  the  right  to  act  for  those  Posts  which  liave  given  the  county 
i'Otmcll  authority,  and  giving  each  one   of  tJie  remaining  Posts,  not  grant- 
ing the  County  council  authority,  one  vote  in  a  ecasBBlttee  to  be  foimsd 
for  tlie  prirpose  of  administering  ^ar  McBsorlal  affairs*  This  woiild  mean 
tliat  if  there  were  thirty- two  Posts  In  San  I'ranclseo,  and  twenty-alx  of 
thea  were  represented  by  the  County  Cotincll,  the  ->ther  six  could  be  rep- 
resented by  individual  delegates  or  representatives  of  the  non-forming 
Posts,  thereby  constituting  one  complete  body.   jThe  coisEilttee  of  the 
County  council,  or  the  County  Council  Itself,  wo^ild  thus  have  twenty-six 
votes  and  each  of  the  remaining  Posts  would  have  a  vote  so  that  the  com- 
bined vote  would  be  tiiirty-two.  'Hiie   better  procedure  worild  be  to  Iiave 
the  County  Council,  or  the  oonetlttee  thereof,  east  tlxe  vote  of  each  Post  so 
represented,  when  the  roll  is  called. 

Cuch  a  solution  of  the  right  of  representation  could  not  be 
seriously  objected  to  by  anyone,  since  all  of  the  I'osts  wovild  be  repre- 
sented by  this  plan  within  the  meaning  of  the  trust  agreement. 

Respectfully, 


Board  of  Trustees  of  ^STSTWmJBar 

the  'Var  Memorial  of  San 

Premclsco, 

Opera  House, 

L>an  Francisco,  Calif. 
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SLBJSCT:  In  r«  Work  on  Privat*  I'roperty 
by  Tho3«  Receiving  Relief  froia 
19^  Relief  Bond  Issue. 

Oexitleiami 

I  «ia  In  reeeipt  of  jovit  oommunication  imder  date  of  reoemtMKr 
12,  192HS,  reading  as  follow  t 

"At  a  asteetlng  of  a  £ub-CoEsnittee  (on  »^ork')  of 
th*  Citlsens*   Advisory  Relief  Cocssittee  held  on  Friday  last 
In  the  office  of  Mr.  P.  N.  Belgrazio,  I  was  instructed  to 
ask  yotcr  opinion  itpon  the  following  quest  ions: - 

(1)  Can  money  of  the  Un«9ploytn«nt  helief  Fund, 
Bond  Issue,  be  us^  in  doing  t?ork  on  private  property,  pro- 
vided it  is  to  oxtingulsh  a  ptibllc  debt? 

(2)  CoT^ld  money  froia  the  above  named  ftxnd  be  used 
to  do  work  on  private  property  if  the     ity  iras,  in  return, 
to  receive  additional  land  frora  the  owners  of  the  private 
property  as  compensation? 

Wcruld  it  be  possible  to  have  the  anseers  to  these 
questions  in  tome  for  a  3ieeting  to  be  held  toiBOjn'ow  Tuesday* 
Deocai^ber  ISth  at  10  A.  M." 

OPIKlOlt 

The  1932  Relief  bonds  were  submitted  to  the  people  and 
approved  by  the  people  under  the  provisions  of  the  state  law,  to-wit, 
Section  4080  of  the  Political  Code,  llie  ordinance  suboiitting  the 
bonds  to  the  people  very  definitely  provided  that  tlie  amount  of  the 
bond  issue  be  used  for  the  care  and  laaintenance  of  the  indi^3ent  sick 
and  depesident  poor  of  the  city  and  County  of  v^an  Francisco. 

It  is  a  principle  of  law  too  well  settled  to  need  the 
citation  of  authority  to  support  it,  that  tiie  proceeds  of  a  bond 
issue  can  be  used  only  for  the  purposes  for  wiiich  the  bonds  were 
voted.  As  I  have  said.  In  the  instant  case  the  bonds  were  voted 
for  the  relief  of  the  indigent  siok  and  dependent  po<»>  of  the  ity 
and  County. 

If  persons  could  be  aaployed  in  doin^  work  on  private 
property  and  paid  for  their  service  from  the  oroceeds  of  the  relief 
bonds  and  the  value  of  t}ie  service  which  they  z*endered  tlien  used  to 
extingtiish  a  debt  owed  by  the  '^'ity,  or  if  the  value  of  the  service 
on  the  private  property  could  be  used  for  the  acquisition  of  other 
property,  the  City  would  be  doing  indirectly  what  the  law  prohibits 
being  done  direotly* 


•.JX  ♦fii 


Th«E»«  l»  no  qixeatlon  In  my  opinion  that  the  pz^>o»i^d8  of  the 
19^  bond  isati*  cannot  b«  dii^ectly  xisod  to  oxtingoaiah  any  part  of  tha 
piUallc  dabt  of  the  Ity  and  County,  nop  C8in  any  p*rt  of  aald  prooeeda 
be  uaad  to  acquire  property  for  any  other  project  which  the  City  isiay 
be  intereated  in,  for  the  reason  that  the  bonds  were  voted  for  relief 
and  not  for  the  pvtriwae  of  payinij  the  city'  e  debts  or  acquirinc  other 
property.  I  believe  that  any  atteo^t  to  xise  the  proceeds  of  the  re-> 
lief  bonds  for  the  piirpoeea  iodieated  would  be  piroanptly  restrained  by 
the  courts* 

VvBftbtamBap* 0  7^^^  attention  is  directed  to  Ordinance  Ho* 
19*0715  enacted  by  the  Boax^  of  tiupervisora  and  apx^oved  by  the  Mayor 
on  I>eptea5ib<n'  20,  19SSi*     lliis  ordinance  deals  with  ^e  expend! txope  of 
the  proceeds  of  the  relief  bonds  and  places  said  expenditure  under 
the  direeticm  of  the  cltlsens'  Advisory  Helief  Goaamittee,  which  was 
appointed  by  the  order  and  direction  of  tlie  i^ard  of  supervisors* 
Section  8  of  this  ordinance  provides  that  tlie  Koli  ef  Cwmoittee  tnay 
direct  that  any  person  who  raay  receive  aid  or  relief  under  its  pro- 
visions shall  in  return  therefor  render  to  tlie  --'ity  and  ^.Qinity  of  i»an 
franc i SCO  a  reasonable  amount  of  service "io  be  designated  ancl  determined 
by  the  coramitt^*  While  it  is  imdoubtedly  true  that  the  Loard  of  Super- 
visors»  or  the  uelief  Coosnittee  actix^  for  the  i-oard  in  the   disburse- 
aent  of  the  relief  fund,  smy  require  a  reasonable  amount  of  work  in 
return  for  the  relief,  this  work  loust  be  rendered  to  the  City  and 
County  of  v^ian  l>anci5co  and  not  to  any  private  individual* 

In  passing,  I  might  state  Uiat  if  the  work  were  performed  <» 
property  i^ioh  the  City  had  a  dafi:iite  ri^^t  to  acqxjdre,  it  cotild  be 
coneluded  that  it  was  done  for  the  City,  and  the  same  rule  might  apply 
if  it  were  (tone  upon  a  public  project  in  #iich  the  city  was  interested* 

Sinoarelyt 


^IW  aWIRUB? 


Citisens*  Advlsox^  Relief  C(»sBiittee, 

Laguna  Honda  lloste, 

Saa  Francisco,  California* 
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3DBJlC7t   auoeoftsor  to  Viola  JRg^|^  .^^,.. 


This  oflice   ia  In  rooeipt  of  /out  request  for  an  opiaion  as 
followaj 

If  the  transfer  of  Hrs.  d©€  frcs    tier  sotilor  high  scht^l 
position  to  o*»  paying  a  leeaer  salary  ^rere  illegal, 
did  a  legal  vacancy  In  her  senior  hl^h  school  po.iition 
exist? 

^t     If  no  legal  ▼acancy  existed  In    ii-ii.  »ee»s  aenior  hit^h 
school  position,  wea  the  Gp^poiJitcseiit  tl^reto  c^  ix» 
rnott.e  legal  act  on  tne  part  of  tba  I3o«»rd  of  idueatlon? 

'•e.     In  case  !>woh  appolntraent  were  not  a  legal  act,  o&n  the 
Boerd  of  iidiacetlon  at  onoe  ro-trensfcr  :"r.  Knott  to  hla 
foriiier  junior  hif^  oohooi  position  at  ttt©  lower  ealsryj 
or  Esust  iTt     "nott  be  paid  the   a-^nior  hie^i  school 
aalai^  until  the  end  of  the  r>  re  sent  fisosa    yei.r  1952-19S3?" 

Tbe  answer  to  your  <4iie8tion  ''A.'*  a&ist  be  in  the  aegative  fcer 
the  reason  that  there  are  suany  positions  in  tlie  am    BYarKJlseo  a^ool 
i/eparti:ent  artd  no  person  is  e^ititled  to  uny  one  position,  but  auqr  be 
trcutsf erred  ftrosa  one     school  to  another. 

In  answer  to  question  "B  **  pl«ase  be  advised  that  the  appoint- 
Ben  t  of  :^.     nott  to  hi£  position  la  tlM»  school  departiaent  was  a  IsGal 
act,   if  d  In  the  uaual  and  ordinary  zaanner,  nofesith- 

standl  6  place  of    'rs.   Dee. 

In  ansiror  to    question  ''C'*  please  be  adTieed  thct  tip.  inott 
Cannot  be  renovec!  :  xnior  hi^^h  school  poaitioit  until  tlie  end  of 

tiie  curront  schou'  .       ;  r«       «ott  Esust  be  paid  tne  senior  hii:h 

school  salary  until   ciiS  aiul  of  tiie  period.       as  a  praoticel  course  of 
action  I  wroiuld  a\;  :ccet   that  iVrs.   viola  rarrell  Dee  be  rt^ttjinea   in  her 
position  In  the   Junior  hi^^h  school  at  the  senior  hi -h  soiiool  salary 
until   the  end  of  t>e  school  year  whereupon  she  luay  be  placed  in  her 
fonntr  uenior  hl£:h  school  stuWs.       In  this  way  very  little  salary 
will  be  lOiit  to  the   iijard  of  i>.Qucation« 

Respectfully, 

City    .ttoiriey. 
il.  h'.»  ^^onroe,   ^ooz^tary, 

***oprd      f     O.'iof-t  lon» 


I)«e«ab«r  14,  1932. 


SUBJECT  I  Doard  of  Cup«rvisors  must  Approv* 
the  Aoounts  to  b«  Paid  to  N«edy« 
Ag«d  and  Blind,  and  this  Povar  laaj 
not  l>6  relegated* 

Oeatl«Bwat 

itoeentlj  your  CotsnlttMi  presented  me  a  consatinlcatlon  bearing 
date  of  Novwaber  3,  1932 ,  addressed  to  your  body  by  the  Controller, 
bearing  the  sxibjeot  "Procedure  with  reference  to  Goxmty  elf  are  Hon- 
eys" ,  and  requested  my  opinion  as  to  two  questions  concernin{5  the 
responsibility  for  the  approval  of  roll  for  ;;a^ents  to  Sleedy,  Aged, 
Blind »  and  other  contributions  released  through  the  County  /elf are 
Depar^boent* 

The  problems  sxibaltted  deal  with  the  larocedure  to  be  ptor- 
sued  in  effectviatlng  the  purposes  {provided  for  In  the  state  laws  in- 
volving the  classes  of  social  dependents  heretofore  alluded  to,  and 
you  inquire: 

"First t  Must  thm   Board  of  Supervisors  approve 
the  amounts  to  be  aid? 

"Second:  ilay  the  Board  delei^te  its  authority  or 
power  uxuler  the  Act  to  the  President  of  the  Hoard  of  ^uper* 
visors,  to  the  Finance  C<»mlttee,  or  to  the  i:lrect(»>  of  the 
Coimty  {Welfare  L^jpartaumt?*' 

QPIHIOir 

The  laws  of  the  otate  have  provided  a  very  definite  sy«t«i 
for  the  alleviation  of  distress  asKmg  the  handicapped  and  it  lodged 
the  ultlioate  dispensation  of  relief  with  the  boards  of  sxipervisors 
of  the  various  counties* 

The  context  of  the  legislation  Indicatoe  a  rirohlbitlon  a^sainst 
the  delegation  of  power  to  any  other  body  as  to  the  final  determination 
of  giving  or  wlthlioldlnQ  aid  to  these  persons  upon  their  applications. 

It  would  a,  pear  froa  your  Inqiilry  that  the  inquiry  presented 
to  you  deals  with  aid  to  ne*»<3"«r  blind  persons,  and  to  those  who  cane 
within  the  provisions  of  the  >ld  Age  ecurlty  Act.  The  Act  of  the 
Legislature  of  May  2d,  1929,  as  amended  in  1931,  deals  with  tl^e  needy 
blind.  Section  4  thereof  provides  that  the  }3oard  of  Supervisors  shall 
Investigate,  or  caxuse  to  be  lnvesti{;ated,  applications  for  relief 
under  this  act.  Therefore,  the  siatter  of  investigation  is  a  function 
which  tlie  :k>ard  may  delegate  to  the  County  Yelfare  i  epartoient.  How- 
ever, ;:.ectlon  5  of  the  Act  seems  to  lodge  In  the  :^ard  itself  tlie  duty 
of  passing  upon  the  applications  after  the  investigation  is  nmde.   I'hls 
duty  must  be  performed  by  the  board  and  cannot  be  delegated. 


'..  'r^    *f:T  £j;7    a;fi«i'«^ivA    '• 
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P^naions  to  the  ftged  ex^  granted  pursiiant  to  the  provl alone 
of  th«  Act  of  1929,  as  amsnded  In  1931  •   iiie  proo«dtip«  for  Invoatl- 
gatlon  and  allowance  of  applications  la  q\xite  similar  to  that  provided 
for  the  relief  of  the  ixllnd.  '^\b   ]k>ard  of  Supeirrisora  nmy  delegate 
the  natter  of  the  investigation  of  applicationa*  but  the  aiatter  of 
allowing  the  applicatlona,  and  determixiing  tiie  amount  of  the  aid  to 
be  given*  la  lodged  in  the  i.>oard  itaelf  and  oazuvst  be  delegated* 

You  are,  therefore,  advised  that  it  ia  the  duty  of  the  l^oard 
of  t^^'uperrisors  to  pasa  upon  the  aiaoitnt  of  aid  to  be  giv«a  eithtn*  to 
the  needy  blind  or  to  the  old  a^e  p«naionera,  and  that  thia  duty 
cannot  be  delegated  to  the  i  Inanoe  Coosaittee  or  to  the  Director  of 
the  County  I7elfax*e  !  e^^u^toent.  Thia  does  not  mean  that  it  vouXd  be 
necessary  to  carry  on  the  calendar  of  the  ]ioard  aeeting  the  naaea 
of  all  persons  who  may  be  granted  aid*  A  procedure  which  wo  Id  pro- 
vide for  the  investigation  of  applications  by  the  Goimty  elf are 
DepartxMnt,  and  a  report  and  recommendation  thereon  to  the  l^oard, 
and  conaideration  of  that  z*ex>ort  by  the  :  Inanuce  Ccmsalttee,  and  ita 
reeaanriendati(m  to  the  Board,  and  tlien  action  by  the  loax^  approving 
the  re  .ort,  woriAd  be  sufficient.  A  copiy  of  the  resolution  approving 
the  report  with  XAm   approval  of  the  Board  could  then  be  trananiitted 
to  the  Controller,  which  would  be  sufficient  warrant  for  him  to  draw 
hla  dttsanda  in  conformity  with  the  allowance  of  the  ioard*  Once  the 
order  of  the  <jo«ih1  ia  smim  allowing  the  penalon,  the  amount  thereof 
can  be  ordered  paid  by  the  Controller  without  fixrther  oz^ler  of  the 
Board  for  a  paariod  of  <mm  year  from  the  date  of  tlie  order  of  allow* 
aj:^e*  TMder  the  provislona  of  each  of  the  above  mentioned  acta, 
appllcationa  for  penalona  most  be  renews  annually* 

I  regret  to  have  to  recoaoaend  the  dlsoontlniianee  of  th« 
present  systiun  of  theae  matters,  for,  f rcsa  tay  obaervatlon,  I  believe 
that  they  are  handled  with  great  justice  to  applicants  and  with  every 
safeguard  against  an  improper  paTment  of  municipal  funds*  However ^ 
it  is  well  to  bear  In  laind  that  the  city  ia  partially  x^elobursed  fov 
these  paya&enta,  and  ti\e  failure  to  follow  tue  state  law  :'<i3ht 
jeoiMrdlze  the  relmbursw.aent* 

Sincerely, 

c'lohc  kmrnst 

Finance  Comsiittee, 
Board  of  ^uperviaors* 


<»«*& 


T)ec«mbor  16,1932, 


SUBJ-iCTj  N0O@68lty  of  Haw  renaits  for 
Public  ::ating  riaoes  undar 
Crdinanoe  No^^£)4i£^  - 
Inspootion  Faej  ;u«« 

Dear  Sir: 

You  have  asked  tho  opinion  of  this  office  ooncerning  the 
ooustruotion  of  Ordinance  Mo.S.C4ll4  as  follows: 

**illier«  an  owner  operates  in  one  location 
two  or  more  public  eating  places  as  defined  in 
this  Crdi nance,  as  for  instance,  a  soda  fountain, 
a  coffee  shop  and  a  dining  room  in  one  hotel,  shall 
ka  be  oooipelled  to  obtain  and  pay  for  a  permit  for 
each  of  these  three,  or  shall  one  permit  be  considered 
suffioient? 

Tour  next  question  asks  whether  tbs  permits  or 

"  •Certif ioetes  of  -anitation  and  Inspection* 
issued  by  this  ''epertment  to  people  operating  what 
are  now  defined  as  public  eating  places,  for  which 
they  paid  a  fee  of  Five  l^ollars,  under  authority  of 
Ordinance  6807, New  Series" 

are  revoked  by  the  passage  of  this  Ordinance. 

OPINION 

The  frdinanee  in  question  is  an  ordinance  primarily  passed 
for  the  purpose  of  regulating  the  control  of  public  eating  pieces  anc» 
the  fee  therein  placed  is  tp  cover  inspection  costs  etc.  and  was  passed 
and  the  fee  theretofore  paid  by  said  eating  pieces  was  increased  in 
order  to  provide  a  more  thorough  system  of  inspection. 

No  ordinance  is  retroactive  unless  specific  words  are 
contained  therein  to  that  effect.   Therefore,  we  hold  that  those  persons 
conducting  public  eating  pieces  which  were  in  existence  prior  to  the 
passage  of  th^  ordinance  in  mestion  the  permits  therefor  are  still 
valid  and  only  expire  one  year  from  date  of  issuance  thereof. 

Section  5  of  said  ordinance  mokes  it  Meoessery  thDt  the 
owner,  laanatjer  or  oporator  of  any  public  eating  piece  in  existonce 
at  the  time  of  thn  taking  effect  of  this  ordinance   to  .vithin  ten 
days  after  tho  effective  date  thereof,  tile  with  the  director  of 
Public  Health  a  sworn  application  giving  certain  information  for  the 
purpose  of  informing  the  riroctor  of  the  conditions  obtaining,  but 
IIDwixere  in  tha  ordinance  iocs  it  state  that  any  now  permit  shall  be 
obtained  for  the  purpose  of  continuing  the  operation  of  any  such 
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plao0   nor  are   there     speclfie  K.orcl«  reyoklng  any  prior  permits 
or  "Certlfioatee  of  Inepeotion  And    yMnltatlon".     The  i tractor 
»ay,   howeror,  revoke  any  surh  oxl sting  persilts,   If  upon  Investi- 
gation It  Ic  determined   tti:  oatlng  pieces  are  being  ope- 
rstsd  In  vftftlBtlon  of  the   v  con-iltlona  laid  down  In  the 
new  cirdinflnce,   and  then    LiovivJe  i'or    tiia   paysaont  of  a  Ten  Tjoller 
fee  for   tho  reissuance  of  suoh   pert.iit« 

the  fee  of  $12.50  set  forth  In  the  new  ordinance  is 
applicable  tn  ectlng  plnoes  established  aftsr  the  effective  date 
of  said  ordinance  and  at   the   expiration  of  any  existing  permit 
or  Certificate  of  Sanitation  ^nh   Ins  paction,  and   tho  fee  of 
^12.50  was  nlaced  to  epver  the   cost  of  inspection  of  said 
presiises  and  not  of  any  individual  business  or   lopartment  thoreof . 

Therefore  it  la  the-  opinion  of   ttil?   office  thnt  where  a 
person  at  one  location  conduots  or  operates  a  soda  fountain, 
coffe  shop  and  dining  room,   that    such   inepaction  fee  as  is 
oalled  for  in  either  thla  ordinance  or  in   Ordinance  iio,6a07, 
New  iierieo,   shall  cover  and   pay   the  entire  fee.     rurther  it  is 
the  opinion  of  thl5  office  that   all  permits  end  Certificates  of 
Sanitation  qnd    Insptjction  issued   prior  to  the  existence  of  this 
ordinance  are  not  revoked,  rni   continue   in  effect  until  the 
expiration  date, 

f^espoctfully. 


City  Attorney, 


DI 'MOTOR   OF  PUBLIC  HEALTH. 
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Dvconiber  19 «  1932* 


SUBJBXJTj  In  T%   T«na  of  Snperlntondent  of  Sehoola 

D««r  Sirs 

I  }iav*  Toto*  request  that  I  advise  you  if  the  SuoerintMident 
of  Schools  of  'c&n.   ]/ranciaco  cen  be  appointed  for  a  defiiiite  term, 
and  what  Is  the  effect  of  a  resolution  of  the  Board  of  'ducation 
appointing  a  superintendent  for  a  term  of  fo\ir  years* 

OPIHIOg 

It  appears  that  cm  Jai»iary  15 ,  1931 ,  the  board  of  Kducation 
adopted  the  following  resolutions 

•♦RBSaLVEDs  That  :,uperintendent  of  Schools  Joseph 
Karr  Gwlnn  be  and  he  Is  hereby  x«ai^M>lnted  superintendent 
of  Sdiiools  of  the  City  and  c-'ounty  of  San  J>ancisco  for  the 
term  of  four  years,  as  provided  for  by  Section  2.92,  Art- 
icle IX,  ochool  Code  of  California  1929,  effective  July 
1,  1951. " 

On  the  date  of  the  adopticm  of  the  resolution  the  charter 
j^nroTision  relative  to  the  appolntswnt  of  a  superintendent  of  scl:iool8 
was  contained  in  i^ection  1,  Chapter  IV,  Article  VII.  'The  pertinent 
porticm  of  which  read  as  followss 

"The  Sicperintwxdent  of  Hohools  of  the  City  and 
Coimty  shall  be  the  executive  officer  of  the  aoard  f 
Kducation.  He  shall  be  appointed  by  said  tioard  to  serve 
during  its  pleasure,  and  he  shall  receive  such  salary  «« 
Biay  be  fixed  by  the  Board.** 

There  is  little  difference  between  the  above  quoted  pro- 
vision and  the  provision  of  the  new  charter  on  the  sazae  subject, 
vhloh   la  found  in  faction  136  thereof,  the  p«*tinent  portion  thereof 
reading  as  follows t 

"The  superintendent  of  eehools  shall  be  the  ex<- 
esotive  officer  of  the  board  of  education.  He  shall  be 
appointed  by  said  board  to  serve  at  its  pleasure,  and  ive 
shall  receive  such  salary  as  may  be  f i^»d  by  the  board. 
He  shall  have  the  powere  and  duties  ^eclfied  by  this 
charter  for  department  heads ,  in  addition  to  such  powers 
and  duties  as  are  fixed  by  general  law." 

It  is  competent  for  our  charter  to  regulate  the  term  of 
Superintendent  of  Schools. 
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Ttm   S\xp«j*int«nd»nt  is  a  oounty  officer* 

PEOPLE  ▼.  BABCOCK,  114  G&l.  559 J 

OPINION  of  P!UMKr.IN  K.  LAHB,  April  18,  1902. 

SeetioB  9k  of  Ax*tlcl«  XI  of  th«  Constitution  provides  as 
follows I 

"it  shall  bo  eoe^Nitent  for  any  chai'ter  fraiaod  in 
aeoordanoe  with  tha  provisions  of  this  section,  or  section 
eight  of  this  article «  for  any  city  or  consolidated  city 
and  cotmty,  aiid  plenary  atithority  is  hereby  ?p»antod,  snb- 
joct  only  to  the  restrictions  of  this  article*  to  provide 
th«*ein  or  by  flcaondnent  tJiereto,  the  aianner  in  which,  the 
met^d  by  which,  tlie  tijnes  at  which,  and  the  terras  for 
whieh  the  sev«c*al  cotinty  and  siunieipal  officers  and  e2B$)loy- 
eea  w9:u>8e  coEspensation  Is  paid  by  such  city  or  city  and 
coixoty,  excepting  judges  of  the  Superior  Court,  shall  be 
elected  or  apjjointed,  etc." 

Renoe  the  people  of  the  City  and  Cotmty  were  rightfully  ex- 
ereising  a  const ittttional  authority  vtoen,  by  charter  provision,  they 
provided  for  the  raanner  of  appointment  of  thoir  £\^>erintend  nt  of 
Schools,  and  for  his  tens  of  office. 

As  rm  have  already  noted,  the  term  of  the  Superintendent  is 
not  fixed  for  any  definite  period  by  either  tlie  old  or  the  new  charter, 
but  he  is  left  to  serve  during  the  plaas\ire  of  the  appointing  board. 

An  officer  or   eaoployee  iAu>  smrves  at  the  pleastire  of  the 
appointii^  power  amy  be  rssKyred  without  notice  and  without  specific 
cause.  Seetion  16  of  Article  XX  of  the  constitution  provides  as 
follows: 

^Tena  of  office,  dux^tion  of.  \Then  the  term  of 
any  offlc«p  or  coitsEsissioner  is  not  provided  for  in  this  Con- 
stitution, the  term  of  s.^ch  officer  or   coBuais  si  oner  may  be 
declared  by  law;  and  if  not  so  declared,  such  officer  or 
conr^ssioner  shall  hold  his  ooaition  as  such  officer  or 
coBsnissioner  during  the  ploastire  of  the  a\athority  asakijag 
the  appointment;  but  in  no  case  shall  such  term  exceed 
four  years  I  provided,  however,  that  in  the  case  of  any 
officer  or  sanployee  of  any  municipality  governed  imder  a 
legally  adopted  cliarter,  tlie  provisions  of  such  charter 
with  reference  to  the  tenure  of  office  or  the  dismissal 
frt»a  office  of  any  such  officer  or  employee  shall  controli 
and  provided,  further,  that  the  tera   of  office  of  any 
person  heretofoi»e  or  hereafter  appointed  to  hold  office 
or  so5>loymont  during  good  behavior  under  civil  service 
laws  of  tJ-ie  state  or  of  any  political  division  thereof 
shall  not  be  limited  by  this  section. ** 
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Section  S78  of  th«  Political  (>od«  reads  as  follovai 

" "^epy  offic«  of  n^ilch  th«  duration  is  not  fixed 
by  1mm   is  held  at  the  pleasure  of  the  appointing  pover*" 

Therefore,  should  we  rely  on  either  charter  provision  or   on 
state  law,  the  superintendent  of  ::ohools  holds  his  office  at  the  pleasure 
of  the  BMurd  of  Ediutttion,  and  oonnot  be  given  a  definite  tern. 

See  PATTON  ▼•  BOAKD  OF  HEALTH,  127  Col.  988,  quoting  from  page 
392,  where  the  Supdpeme  Court  saids 

"'^lie  plaintiff's  t«nn  of  office  as  health  inspector 
not  having  been  f ioced  by  the  constitution  or  by  law  he  held 
it  at  the  pleasure  of  the  appointing  power,  and  tliat  portion 
of  i:ection  3009  of  the  Political  Code,  prohibiting  his  reraovol 
without  j\x8t  cause  is  unconstitutional  and  void  because  in 
vielatiQn  of  L^ection  16  of  Article  XX  of  the  Constitution. ** 

Also  FAHJiBLL  V.  BOARD  ^F  POLICE  COifiCCSBXaiCEBS,  1  Col.  App.  5« 
whmt9  tSbm  •otirt  held  that  polie«aen  appointed  by  the  xXMtrd  of  Police 
CoKuissiosiers  <ut^«a>  Consolidation  Act)  having  no  tens  of  office  fixed 
by  lew,  hold  diiring  the  pleasure  of  the  appointing  power,  and  the  Board 
of  Foliee  OesfldLssiwaers  iMiy  reaieve  sueh  polio«a»en  without  charges* 

AIM  . 

HXOOIHS  V.  COLS,  100  Col,  860| 

KunroN  V*  m&Tma  ukion  Tm.,*  co,,  loo  coi,  454, 

irtiere  the  court  saidt 

"An  mffpoUitamnt  as  dep>ity  does  not  iaply  a  contract 
for  his  etaployment  for  any  length  of  time  nor  otherwise  than 
at  the  pleasure  of  the  officer  making  the  appointment*" 

This  brings  us  to  the   effect  of  the  resolution  adopted  by  the 
Board  of  i;ducation  in  Jaxmary«  1931,  appointing  Hr*  (Hvizm  Superintendent 
of  Sehools  for  a  term  of  four  years*  Pid  the  ooard  have  the  rij^ht  to 
fix  this  definite  tern?  I  believe  that  it  did  not*  we  have  a  case 
■mehly  in  point  in  California  in  AimsTROHO  v.  SQABIO   ;>F  EDUCATIOH  JP 
VALLSJO,  173  Cal*  217,  urisereln  our  oupreoe  Coiirt  held  tliat  where  th* 
term  of  city  ^superintendent  of  Sei^iools  was  fixed  at  fovr   years,  the 
Board  of  education  co^ild  not  raoke  a  one  year  appoi  ntment »  the  ooxirt 
saying  t 

"Of  course  tlxe  cases  ore  numerous  wMch  hold  tJtiat 
lAiMn  a  term  of  office  Is  fixed  by  statute,  the  appointing 
or  the  electing  power  rjay  not  change  the  term,  which  can 
be  done  only  by  a  change  in  the  statute*  ^  »  «  The  whole 
question  is  controlled  by  consideration  of  pxiblic  welfare, 
and  instead  of  declaring  that  under  such  cirovoastanoes  and 
under  sueh  a  nistake  the  inouobent  has  stepped  into  office 
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for  a  full  term  It  will  b«  h»ld  that  the  whole  contract 
having  its  origin  in  risapprehenslon  and  mistake  will  be 
set  aside  under  the  dictates  of  public  poliey  fts  woid* 
leaving  the  board  of  l:;ducation  free  to  exercise  ita  fiai 
powers  in  the  smttmr  of  a  new  successive  appointment." 

Cases  from  other  Jurisdictions  are  store  specific  on  the  sub- 
ject. See  VAN  FLKKI  V.  ^ALSE,   etc.,  202  H.  Y.  s.  745,  where  the 
Supresie  Court  of  Hew  York  heldi 

"That  a  aunioipality  cannot  by  oxHlinance  fix  a 
term  for  an  office  that  has  been  placed  by  the  legislature 
at  the  pleasure  of  the  appointing  poi^."  Citing  38  CYC. 
48S« 

In  WRIGHT  T.  OAKBifB,  decided  by  the  Sxiptmm   Court  of  ae<a>glA 
and  reported  in  35  L.  R.  A.  K.  S.  at  page  866,  the  court  held  that 
whex^  the  teznxre  of  an  office  is  not  ia>escribed  by  law  the  power  to 
reanove  is  an  incident  to  the  power  to  appoint.  In  sueh  a  ease  the 
appointee  holds  at  the  pleasure  of  the  appointing  powsar,  although  it 
attttnpts  to  fix  a  definite  term,  l^iere  are  siany  oases  cited  in  the 
above  mentioned  case  sustaining  the  views  of  the  coxirt  therein  ex- 
pressed (m  trds  particular  subject,  and   the  mtLLtipllcation  of  author- 
ity is  not  necessary. 

(Se  come,  therefore,  to  the  final  point,  was  there  any 
authority  in  law  to  fix  a  definite  term  for  the  :  uperintendent  of 
Schools?  ?he  i^oard  of  iduoation  relies  upon  Section  2.92  of  the 
Sehool  Code  vhich  reads  as  follows i 

"City  superintio^ents  of  public  sciiools,  elected 
by  city  boards  of  education,  shall  be  elected  for  a  term  of 
fota*  years.  Any  deputy  city  s-aperintendent  of  schools,  or 
assistant  city  superintendent  of  schools,  or  district  super- 
intendent may  be  elected  for  a  term  of  four  years." 

The  right  to  exercise  the  powers  provided  in  .section  2.92  Is 
feuBd  in  Section  2.91  of  the  same  Code,  n^ieh  gives  to  any  city  school 
district  the  right  to  employ  a  city  superintendent  of  schools.  Both 
of  these  sections  of  the  School  Code  only  «ad>ody  the  autl^rity  con- 
tained in  oub.  1  of  Section  1609,  C.  C.  P.,  iri^iich  was  in  force  before 
the  Lchool  Code  becazse  effective.  The  provisions  deal  only  with  the 
City  ^Superintendent  of  Schools  and  not  with  the  county  or  city  and 
county  superintendent.  Tlie  ordinary  city  »iay  have,  if  it  so  desires, 
a  city  superintendent  of  schools  who  will  function  in  addition  to,  or 
supplcBaental  to,  t>ie  county  sv^erintezibdent.  The  city  i^oard  of  F^ucation 
aiay,  or  tamj  not,  fill  such  a  position.  The  position  is,  however,  diff- 
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«;*«nt  troBi  thiit  ot   our  city  and  eotrnty  s\tnerlnt«nd«nt*  T>io  distlnotion 
l8  not»d  In  STE1.VAKT  ▼•  l-JAVES,  04  c-al.  App,  312,  where  tlie  covrt   held 
that  elty  tuperintendimts  of  aohools  are  not  pi;^lic  officers,  Imt  era- 
pl07«es. 

Alao  In  MALALEY  ▼.  CITY  OP  MARYSVILLE,  37  Gal.  Apo.  638,  nfrtere 
the  oourt  definitely  noted  the  difference  between  a  city  and  county 
eiiperintendent  of  schools  and  held  that  the  charter  superseded  the 
general  lav  upon  the  subject* 

A  like  rule  Is  laid  down  in  A  mKRSOK  v.  BOAKD  ly  EDUCATIOH  OF 
SAX  FEANCI^O  (Get.  89»  1932),  15  Pac  2nd  774. 

flection  4  of  the  present  charter  makes  the  Superintendent  of 
Schools  an  officer  of  the  city  and  coimty.  Be  «as  also  an  officer 
under  the  old  oliarter.  (PB)?LE  ▼•  EABCOCK,  supra)  Therefore,  he  is 
subject  to  the  charter  regarding  his  appointmeent  and  tetnape,  and  not 
to  ^he  general  school  lavs* 

You  are,  therefore,  advised  tl-iat  the  attempt  to  Qlve   to  the 
S\;^>erlntendent  of  Schools  a  four  year  tena  by  the  above  mentioned 
resolutiou  of  the  'k>ard  was  an  idle  act,  and  he  continues  to  hold  his 
office  at  the  pleasxtre  of  the  loax^i  of  BdiKsation* 

Respectfully, 


(jiw  im^mt 


Ir.  Richard  Vojl^, 

liesBber  of  the  lioard  of  Eduoation, 
City  Hall. 
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ftinUSOTi     In  r«  ClvU  S«E>vle«  atanding  of  "jwaloj—m 

Blanketed  In  to  Civil  '«rvle«  on  Acquisition 
of  Spring  Valley  Operative  Px»opertle«» 

Deer  Sirt 

I  have  jovsv   letter  in  ehleh  you  dlreet  my  attrition  to  a 
eoBBinmleation  reeeived  by  yotir  depaxtinent  from  tlie  uivll  ^^ervice 
Ceonleslony  which  comnrnnicatlon  to  you  reade  as  follows: 

"OentleiHmt 

At  the  regular  raoetlng  of  the  civil  Service 
Genni  salon  held  Auguat  10,  1932,  the  CoRsnlssion  ruled  that 
Vtm   esnployees  of  fAie  s»n   Francisco  v/ater  lepartnent  who 
were  *blanketed>ln*  to  positions  outside  the  city  axid 
Coxinty  of  ban   iranclsco  az^  entitled  only  to  civil  service 
standing  In  suoh  positions,  and  \mder  such  standing  may 
not  be  transferred  to  positions  within  the  city  ai^ 
county. 

You  are  accordln(;ly  notified  that  the  change  of 
asslgZBctent  of  visiter  Laey  as  fireman  of  stationary  steam 
miglnee  frea  the  Peninsula  Division  to  the  city  } istrl- 
butl^a  01vlsl<m  is  not  approved. 

Yours  respectfully, 

0IVIL  SBRVICE  COMMISSKW 
(signed)  JAS.  ,T,  MAHKR." 

You  ask  that  I  advise  you  If,  in  my  opinion,  the  ruling  of 
the  Civil  Service  Coanmlssion  is  correct* 

OPISIOH 

It  wotild  appear  that  'falter  Lacy  was  on  the  3rd  day  of  March, 
1990,  aad  for  one  year  inrtor  thereto  liad  be«i  a  f  Ireaian  In  the   >p«r- 
atizig  departraent  of  the  Spring  Valley  viator  Oomrjany  and  on  the  last 
mentioned  date,  M^iioh  was  the  date  of  the  talrin^  over  of  the  operative 
properties  of  the  cmnpany  by  the  city,  Kr.  Lacy  was  porfox»alng  rils 
services  as  a  f Irecmn  of  staticMoary  stem  «mglnes  In  the  Peninsula 
■|»ivlalon  of  the  o^ipany  and  that  after  the  city  aoqixlred  the  operative 
properties  he  continued  to  perform  these  duties  \3itll  some  tiioe  in  the 
month  of  August  of  the  present  year  wh«a  he  was  assigned  to  s«Pvloe 
in  a  like  position  within  the  limits  of  the  city  and  Coxmty  of  l>an 
Pranolsoo* 

At  the  time  the  city  aeq:uired  the  operative  xTropertles  of  the 
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Spring  Valley  'vater  Coinpany  eortaln  eaplojoma  w«p^   ermtlnuttd  In  thair 
positions  pursuant  t^   tha  provlsiona  of  oubdlvislon  B,  Section  2, 
Artlela  XIII  of  the  old  <^hartar«  Thia  particxilar  provision  rmul  aa 
f  ollotra  t 

^Tim  folloving  paraons  saourlng  standing  on  tha 
eligible  liata  in  eaeaBination  ahall  be  pref 4K*rod  fen* 
appointaantt 

1*        «  »  »  » 

2«  Persona  ocq;>lo7ed  in  the  operating  aervloe 
9t  any  p«yblie  trtllity  aeqiiired  lay  th»   eity  i^io  hava  been 
ao  exaploj^   for  not  leas  than  one  year;  and  srich  peraona 
ao  eo^loyad  at  the  time  a  pv^lle  utility  is  aoquirad  by 
the  aity  stt^all  continue  in  their  positiona*** 

I  und«:>Btax^  that  the  oonatruetion  plaeed  b^y  t^o  ^oasimlssion 
itpon  the  effect  of  this  section,  insofar  as  it  related  to  es^j^oyeea 
outaide  of  the  city  and  county  >  vaa  that  ouch  «aployees  had  the  ri^t 
to  continue  in  tbeir  reapeetire  positions  aiwl  that  while  they  could 
not  be  roaiOTed  froaa  those  poeltlons,  axoept  in  conformity  with  the 
civil  aervioe  regulationa,  the  positions  themaelves  wM'e  not  subject 
to  clTll  servloe*  In  other  words.  If  a.   position  outside  the  eity 
and  county,  to  v^iich  an  incumbent  liad  been  blanket  ml  In  becaioa 
vacant,  the  poaition  waa  not  filled  froci  any  eligible  list  but  the 
apoolntm^it  was  made  by  the  appointing  power  without  re^rd  to  civil 
service. 

It  easmot,  therefore,  be  said  that  theee  positions  out- 
side of  the  city  were  under  the  provisions  of  the  old  charter  sub- 
ject to  civil  a«rvice.  This  being  the  case  they  caae  within  the 
provision  contained  in  Seoticm  142  of  the  new  ehax>ter  wliich  reada 
as  followat 

'Wbukpb   exiating  positions  that  have  heretofore 
been  exempt  froia  civil  sexnrlce  examinations  are  now  ntade 
subject  to  examination  by  thia  cxxarter,  the  Incusibenta 
of  suoh  positions  who  hnve  held  such  positions  for  a 
pertod  of  one  year  contimwualy  next  rocedlng  tlie  tiiae 
tliat  this  charter  sliall  go  into  effect,  sriall  be  contln^ 
\x»d   in  t^eir  poaltions  as  If  appointed  theroto  after  ex- 
amination and  certification  from  a  list  of  oil -ibles  and 
sliall  be  govsonted  thereaifter  by  the  provisions  of  this 
charter." 

The  effect  of  thia  section  was  iJidoubtedly  to  bring  all 
these  positions  under  civil  service  and  any  Encumbent  in  any  of  then 
became  entitled  to  all  of  the  beneflta  of  the  civil  aervice  provisions 
of  ^e  charter*  for  you  will  note  fx>«n  the  language  above  quoted 
that  it  la  stated  that  the  occupants  of  such  positions  shall  be  con- 
tinued in  their  positions  as  if  appointed  thereto  after  examination 
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and  certification  from  a  list  of  allgibXes  and  ahall  ba  sovarnad 
tharaafter  by  tha  proTlsiona  of  this  ehartar. 

It  appaara  to  ma  that  tha  laat  qiiotad  langtiaga  glras  to  a 
dapartment  haad  tha  right  to  assign  a  hlanketad  in  emplo/aa  to  any 
position  within  his  blanketad  in  classification  to  the  sama  axtant 
that  ha  ml^^t  transfar  an  ssoployaa  ndio  raoairad  hi  a  appointment 
aftar  anamination,  and  at  t>ie  i»una  time  it  imposes  iipon  tha  «nployaa 
tha  duty  of  obadlanea  to  tha  ordar  of  tvmnaf^it*     Thara  can  ba  no 
quaation  but  that  tha  haad  of  a  dapartaant  has  the  right  to  transfar 
vithin  his  own  dapartmant  any  employaa  from  one  place  to  another 
provided  that  that  transfer  does  not  impose  duties  beyond  those  of 
the  class  if  i  cation  fvoa  whleh  tha  amployaa  was  working. 

This  particular  matter  ccuae  before  tha  '^uprixaB   Court  in 
1926  in  the  case  of  GKAiailAH  v,  o»j^IEH,  199  Gal»  662.  In  this  eaae 
tha  :.>laintiff  participated  in  an  examination  held  by  tha  Civil  Sarvice 
Gemsission  for  tha  position  of  social  service  worker*  ^he  was  Mo.  1 
upon  the  list  of  aligibles  and  upon  her  appointment  she  was  assigned 
to  the  duty  of  Inspector  of  indigents  in  the  Bowrd  of  liealth.  After 
serving  In  this  partic\ilar  position  for  several  years  she  was  tx»ans- 
fenred  by  tlie  health  officar  to  tha  social  aarvice  department  of  the 
tubaretilosis  division  of  the  ban  Itvncisco  Hosi>ltal»  Srie  orotastad 
tha  transfar  and  the  matter  was  carried  to  the  Su  rame  Cota>t  and  in 
disposing  of  the  ease  Mr*   Justice  .  heiik,  in  expressing  the  opinion 
of  the  court  en  banc,  used  tiie  following  language: 

"It  Is  clear  that  it  is  competent  for  the  head  of 
a  depairbnant  to  assign  and  reassign  employees  in  the  sazna 
civil  service  classification  to  positions  within  that  class- 
ification wlthotit  violating  either  the  letter  or  spirit  of 
the  civil  service  provisions  of  the  cliarter.  The  reapondents 
concede,  as  indeed  they  must,  that  such  power  of  reassigzanant 
is  properly  axerciaable  only  itdiwi  the  salaries  and  duties 
of  the  several  poaitions  fron  which  and  to  which  thesa  assign- 
ments arm  made  are  reasonably  within  tlie  sajae  class  and  grade. 
Ro  question  of  difference  of  salary  is  hare  Involved,  and 
there  Is  no  reasonable  basis  for  concluding  that  It  was  ba* 
yond  the  .jowar  of  the  board  of  health  to  taransf er  the  peti- 
tioner to  any  position  Included  in  the  classification  of 
social  service  workers.  The  civil  service  commission  has 
properly  taken  the  position  tl-iat  It  will  not  Interfere  in 
the  transfer  or  reassignment  of  a  civil  service  employee  by 
the  head  of  a  department  regardleas  of  the  tile  of  the  po- 
sition, provided  there  is  no  oliange  of  duties  and  salary 
within  tha  asms  g^ade,  and  that  whan  a  transfer  or  reasoign- 
aent  is  made  within  a  particular  classification  the  duties 
are  oresissied  to  be  the  same  or  so  similar  as  to  authorize  the 
change.  There  Is  nothing  in  the  record  indicating  that  this 
presumption  may  not  be  Indulged  In  this  case.  For  the  reasons 
indicated  tha  eoaaaission  refused  to  interfere  in  the  transfer 
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of  th«  p«tltion«r  from  the  position  of  inspoet<Mr  of  indi- 
gents to  tlie  position  vhldi  slie  occupied  at  tlie  tlioe  of 
the  ooraiaencasamt  of  this  proceeding  for  at  tliat  time  the 
two  positions  were  within  the  same  elasslf  leatl<»i  and  eon* 

sequently  within  the  same  grade •** 

I  am^  therefore*  of  the  oplnl<m  that  the  head  of  the  ?fater 
Departnent  had  the  rl^t  to  tz^unsfsv  a  blanketed  in  «iployee  to  the 
sasie  extent  as  he  wotild  have  the  right  to  transfer  one  working  tmder 
certification,  with  tiie  single  exception  -  that  before  an  eiaployee 
blanketed  In  to  service  outside  the  city  cotild  be  broxicht  into  a 
position  within  the  city  he  would  have  to  liAve  residential  qiial- 
Ifloatlons  required  by  tlie  chartcEP* 

You  are*  thex>efore,  advised  that  if  Mr*  Lacy  poB»*M^»   the 
necessary  residential  qualifications,  you  w«re*  as  head  of  the  '^ater 
Department*  within  your  rirJkits  when  you  trnnafwrred  Ma  from  ewrvlce 
in  San  Mateo  Coxmty  to  service  in  il-an   iranclsco  and  Mr»  Lacy  Is  en» 
titled  to  draw  his  pay  for  the  position  to  which  he  was  transferred, 
provided*  of  course*  that  both  services  are  within  the  sazM  class- 
ification* 

R-  npectfiaiy. 
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San  f^ranclsco  Water  iJepartn«Eit* 
425  ISason  street* 
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.^BJseTi     Vice  Principal  takine  pQc^ition  of  FTiJicipal* 

This  of floe  is  iB  r^ooipt  of  your  reQu«s%  for  &a 
opinion  &3  fGllowst 

',ut;t  a  Vioe  ;;'rtncipi3l,  when  eotlag  iu  tb«  pl&ee  oi' 
e  deoeaset?  prinolTOl  be  claaBified  by  the  iiciard  oi"  i:*<iucati on 
as  a  iTinelpsit 

SftOtioa  135  of  the  3aa  FTaiicisoo  Cliart©r  providos  thatj 

■'Ail  vioe  prlttcipalB, 

prineipals,  i  b«  classified 

&8  porsaanou ;,  c  ■  lu  their  rv»i».t.wUwivti    >oaitioiis  after 

thoy  have  be«f!  afuliy  cartiiloyod  la.sucli  poaitioji*  in 

the   nohool  Departiiijat  for  a  probatiooary  period  or  three 
years." 

Yoii  will  note  thet  t*>e  Charter  refers  to  "their  respeot* 
iTe   ^oaitioiiH".       iJie  posl'  '  e  "wlce  principal  tersporarily 

»Bting  in  t'-je  place  of  c«     v  -I   ir.  that  of  e  vioe  principal 

and   is  not  that   of  &  prlaoiytfti..       I  do  Bot  believe  tLat  the 
Charter  eontor^-ilates  tJiat  e*  vice  priticip&l  tea^orerlly  taking 
the  pliice  of  r  principal  shall  thereby  be  olttesif left  as  e  prin- 
cipal. 

However,  a  vice   priacipel  ctoinot  be  :.&cLe  to  hold  a 
ve?oant  principelsiilp  for  an  iudofinito  pei  io<.l  vdtho^.t  belBg 
classified  as  principal  for  the  rwison  tiuvt  to  aohooi  law 
oorrpeia  t^e  jippolntaerit  of  a  principjl  in  every  GC^.ool. 
(5.'V:;     chool  Code.)       Tbe  question  uf  hois  ioiit;  a.  vico  prineipel 
ifl'  -i  principoi'a  po^iitian  without  being  olaa&ifled  as  a 

pr.  ., ,.    .^   ie  an  o^en  one  &&  tliis  point  h&3  nvwmr  been  determined 
by  the  court::;.       ^iowever,   1  boliove  that  vhen  &  vice  principal 
lioidii  '     ^-^  ,^  <-..;'.-:, ...  v,..-r,-...r;   =^  r^aoO:i--'i-    M|.,;io4  of  tine  sueh 
vice  r  be  el;  j.  aa  a  priactpal. 

A  r-  ',   'j^juj.--  w„  u  period  which  would 

£i%  ortunity  to  secure  ucd  appoint 


Board  of  _.:ucati:>n, 


Respectfully, 

City  ..ttoriicy. 


SWMBCTi  Rl^t  of  "v^nlng  School  Teacher  to  b« 

Reassigned  to  tmj  Schoole. 

Beep  Sirt 

This  office  Is  In  receipt  of  your  reeent  request  for  an  opinion 


as  follows I 


BJSaif^.Bt 


"Mrs.  ^a^»r  Skavlan    Siacee,  teacher  i>f  «a  elflwent- 
ary  class  In  the  ^^enlns  High  iiohool  of  Cosmnerce,  ^fj^ 
application  to  be  reassigned  to  a  teaching  position  In  the 
diy  elepjentary  schools.     Si^  bases  her  <»i»^^£f^^^i;^?^  ^^ 
aasignnent  on  tioe  fact  that  st.e  served  as  a  teacher  in  the 
Say  S^tary  schools  from  1914  imtll  August  l^f  J^^ 
a^ed  to  be  transferred  to  the  evening  soiiools.     She  con- 
tinued to  serve  as  a  teacher  in  the  evening  schools  from 
the  date  of  her  transfer  in  August.  1926,  to  the  present 
time.     She  holds  a  general  elementary  credential  and  a 
special  secondary  credential  in  Aisericanlaation. 

"Has  Mrs.  J^arae  a  legal  right  to  a  transfw  to 
the  clay  elaaentary  schools  and,  if   so,  has  a^»  *  -^«' 
claim  for  such  assignment  ovar  s^ae  twenty  displaced  pro- 
bationers now  awaiting  reassigmaent  to  the  •^•^*«T 
sohoolsi  also  over  a  large  number  '^^^'^  ^ff^J^flJ!' 
saination  and  irtiose  nanes  appear  on  the  •8t*5ii^*°^;":.oi. 
^e  list  for  appointeaents  to  the  day  elementary  schools? 
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An  examination  of  your  request  discloses  that  IStb,  ^^J-^ 
a  per-wi^  S^^  ^^^  night  school  teacher  in  the     «?,  rr^^J^^f ^^^,  ^ 
?«»wSi^arSSnt  by  virtue  of  smBj  years  of  service,     without  leaving 
?2rSipiJwr^«  SallrSLferrSl  f Jem  tt..  day  schools  to  the  night 
^iST^Ser  the  cir euros tanca.  autlin^l,  it  Is  m  opinion  «J»t  ah. 
iTW  a  permanent  teacher  in  botH  tha  day  and  night  »«*«>«>lf  jj.*^* 
sL^?aJL:Ccnchool  l>^arte«mt.     By  virtu;  of  her  tenure  rl^ts  she 
irentltled  to  a  posltl^  in  the  day  schools  at  the  <^«^^««^"*  f 
toe  19S3.M  school  year,  in  the  absence  of  an  opening  prlcr  to  the 
end  of  the  1938-53  school  year. 

Seat      AHDERSOH  V.   I^ARD  OF  KDUCATIOir,  15  Pao.  2nd  774. 

Any  teacher  i^  has  t««»a  is  entitled  to  preference     over  a 
orobatKm^  atantliaes.     However,  if  Mrs.  r,,^re«  reslsned  f  roo  her  day 
SSSol  ^t?on,  she  would  not  be  entitled  to  sxich  position,  and  you 
would  not  be  coaqpellad  to  place  her. 

Respectfully  » 


«r*  Joseph  Marr  Owinn,  fTTV  A'frdUN!!^ 

liaarintendent  of  Schools  CITX  Aiiou«i.i 


ixtetwij 


^ya 


.'Ji-. 


JCJBJiSCTt     <;>»bool  iauvQvyinoTH  absent  )M»9«««e  of  lllnesss* 

0«ar  -Ir: 

TUl3  off ioe  Is  in  receipt,  of  yo«r  roqt^eat  for  «n  opinion 
as  follows: 

**!»  it  BandBtory  under  tX3e    ^cliool  Oo4ft  that  ti&« 
tulX  per  diem  «Mlary  be  paid  &  c^u  >errisor  sho  ie  absant 
on  eooount  of  llinsia  when  no  aubtstltute  m&s  esapiuy©* 
on  the  dey  th«  sir>©rvl8Qr  wa»  ebscut? 

"Throtigh  iaok  of  nreTious  iafor^satioii  ia  re^^ard 
to  the  ab9@noe  of  &  su-^rrioor  it  sosBetijRos  haroana 
that  ao  subutitiite  is  want  to  feerve  in  the   ploca  of 
the  absent  suotsrviaor.       7b©  abi;93:«»a  oocors  and  we 
learn  attowt  it  efterwerds* 

''la  furtlxar  oxplanatlon  I  would  a&Tisa   tbat  due 
to  t^^e  nature  of  t>u-  work  of  e  siioervisor  a  eubstitute 
ceiled  in  for  a  short  period  c&nsiot  tt^ke   the  piuoe  of 
t^c   yu  arvisor.       The  best  asaistsinee  that  &' jjubatitute 
0{-n  render  a  i5U|>enr laor  i«  of  a  clerieal  tyrjo   in  ai.    iug 
reports,  pT^^fiTih^.  pro^Tains  or  sohe-iulet!  to  be   -ncod  by 
v.. a     'j>ervlyor.        Tliia  cieriOeii  service  could  Ixist  be 
rande  ad.  d  rinf?  the  days  'wiien  tl^  si\i]'orvif;or  is  in 
service  and  can  direct  the  vork*       In  lieu  or  seiiding 
a  isijibstitute  on  the  day  when  the   iuj  >©rvi&or  la  cbsettt 
ctnil.    the  Hoard  of  education  provide  t'-e  au  <erviaor 
with  an  assistant  or  subatitutc's  |>ay  for  as  i.any  daya 
as  the  iiu^erviaor  is  absent  on  ayeount  or  illness  and 
in  order  to  nay  the   aubiititute  deduct  the   3ro!>«r  asount 
froft.  the  salary  of  the  absent  suporvisorT* 

..eotiona  3.1:^7,  5.470  sad  5.471  of  the     ohooX  Code  pro- 
vide t^t  suoervisora  Bust  be  oertifioated  enplogrMie. 

eotion  5.750  of  the  ;^ohool  Code  provides,   in  riart,  mi 
follows: 

""hen  a  perooa  M^^loyed  In  a  position  requiring 
eortlfioatlon  qualifioations  is  ebeent  frori  hia  duties 
on  aooowit  of  illneae  for  a  period  of  live  scliool  aouths 
or  leas,  the  amount  deduetod  froet  the  aalax^  due  hlsi  for 


aB^r  month  or  r<ontlia  In  which  sxieh  absMUKHi  oceeo's  slh&lX 

not  ©xcaea  t;  e   aur:.  which   shall  siotually  havft  been  p*  14 
a  substitute  eia5)ioyee  e«6ployed  to  fill  his  possition 
during  his  absence." 

Ti^  l&tter  section  of  the  oOhool  Code  definitely  pro- 
vides tiiut  &  oertifio  ted  employee  eliall  be  paid  x^ull  salary 
tanless  a  s\xbi^titute   is  nppo Anted   in  tae  pli.oe  of  imolj  fSsplo/<M, 
in  which  ease  «>  ch  certificated  esiploj©©  sshi-ll  receive  the 
difference  botweea  the  smbititutes  ctilaiy  tii.a  the  regul^  aaXaxj^ 
providod  for  thts  certificated  employee.       X!  ere  i«  oo  way  cf 
ovoldirig  payrae:  t  to  a  supervisor  while  abtjent  on  aCv;ount  of 
illness  when  no  substitute  is  appointed  in  the  plaee    C   csuch 
su-ervlsor. 

I  do  not  see  any  objection  to  yoiir  having  a  siibstitute 

sapervieor  vfho  rsoy  be  enployovi  in  the  place  atid  stead  of  a  regu- 
lar sBr>ervisor  absent  on  aeooimt  of  illness.       Apparently  thia 

ia  -shat  you  desire  to  ttCooBnliish  in  view  of  %h9  laat  seat© me  of 
your  req^iest.       Thus,   if  you  bad   twenty  esur^ervisora  and  oic   of 
them,  beca!^'©  ill,   the  svibatitvite  could  isaaedlutel/  take   the  i>lace 
of  the  ;.;\i-.ervisor  who  w&tj  co>:i)eiiod     to  be   absent.        Ike  eubati- 
tute  wovld,  of  couree,  be  receiving  the  -pixy  of  a   Kub:;titi:!te    md 
the  fsur>ervi3or  r.xtld  be  receivirig  the  dlffercTice  betrttjcii  ti»t 
given  the  subiitltute  and  t'-.e  regular  sfilary  of  tue  .;u  >«jrvi«or. 
»iuoh  aubiititute  v; ould  actually  have  to  aubstit',!  te   ror  tl^e   cu.er- 
visor  on  tne  &i:.f  of  abacnce     in  order  to  be  '>5;;  id   the   Mibrtitute's 
salary,  and  in  order  to  eaipel  a  reu^iotioa  In  the  suiary  of  tlie 
aapejrvisor  beoauae  of  abaeaoe. 

Bdspeetfully  yawrs. 


diiy  Attbisi*^ 


To 


lent  of  sehoolij. 


Mt  I9^^£« 


SITBJrsCTt      :t;  t©  ?=.nd  Federal     truotures  in  th« 
Glty  exid  county  of  ^an  D^ncisoo 

^^UAt    :e«uro  BuiXdlBf^  Pori&its* 

Boar  a  in 

Tlils  office  la  In  roooipt  of  fovsr  reooot  r6qL«e»t  for  a» 
oolnlon  r«s  to  the  Telldity  of  ^eotloa  5  of  the  Build ia£  Law  vlth 
re;5pcot  to  state  sM  federal  structures. 

^etloif^  8  of  the  l^ildins  jLa«  exprfeSisly  provides  that 
a  permit  aus-t  be  aeoi  reii  for  every  sti-sicturo,  whether  priv?  to, 
pablio^  siU2UCi|>al,   state,  or  feder&l,  while  at  the  ssi^s   time   it 
mx9X^%B  the  City   and  CouBty   of  ^s.  Irlrencisco,  the  v.tf»l©  of 
Celtfornia,   £:Ed  the  ITaited    .tate*  fr^s  tjie   im.ysmn%  of  fees  therefor. 

Therefor  et  the   intent  of  the   aedtloii  1^  olear,   and  the 
qwietios  beoo  rest       Can  the  Building  Law  €>p«rate  en  superior 
CrfwmBental  bodlesV 

If  tMA  governaeiital  todies  are  aot  exprtesly  laeatic  =e4t 
a  ee&ersl  lav  will  aot  opearate  tm  tliesu 

O.J.   KXJBACH  CO.  Tr..  LlAGtJIRB,    199  Cal.    S15. 

In  He  TIQE^SAtSB  CO^l  }w.GiiAsJOS,  ZBO  Fed.   646, 

However,  If  exyreaaly  nentloixd,  a  lav  vlll  operate  oa 
gqf»jf—a«»al  bodies  If  It  iu  not  an  u?ircaaanable   interf crease  with 
the  exerelee  of  their  govenirKint*!  fuiictlon,   fn-,  especially  is 
this   trt«9   ilk  the  case  of  buil;inc  laws  oaactwa    in  the  furtherance 
of  the  publlo  welfare* 

>nen   the  regulutiona  are  reasoaable   (and   they  to 

be  in  the   iaet&nt  inattor}  ,   theae  local  lave  aro  favoralu^.  ider^A 

by  %he  ccr/rts  as   instanoea  of  the   legltiraette  exorciae  of  an  inherent 
police  power  for  tiie  well  being  of  the  ccssasninlty. 

ZJjm  va.   10^  Jkl»i£LS^3,  874  U.^.  S&$,  4?   3.CX.   W4. 

HILLKR  va.    LO:^  A^KIiiS,   £73  U..^.    761,   47   ^.Ct.   460. 

The  BulldiBH  Law  la  en  ordinance  na;saed  pursu^.nt  %>    the 


i£RiUt)*i" 
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Charter,  «ihiob  In  turn  vmB  mpprowmA  by  tho  ,,%&%&,  and  es  3ueh 
it  is  ay  opinion  th&t  c>eotion  5  thereof  la  G^oABtary  for  every 
Btrvcture  wUatsoever,  and  you  are  ao  advised. 


RMpMtfully, 


ciity  Attorriey. 


1^o  - 

Johsi  B*  Leonard, 

..iuj*ez  intendent  of  Bniidliig  GOiAstruotloa, 

City  iJall. 


